UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF NEW YORK

UNI TED STATES of Anerica

- agai nst - 98 CR 196
THOVAS BRUDER, SENTENCI NG
CHARLES SCHWARZ, and OPI NI ON
THOVAS W ESE AND

ORDER
Def endant s.

LORETTA E. LYNCH, United States Attorney
Eastern District of New York
(Alan Vinegrad and Lauren Resnick, of counsel)
One Pierrepont Plaza
Br ookl yn, NY 11201

STUART LONDON, ESQ.

Wort h, Longworth, Bamundo, & London, LLP
111 John Street, Suite 640

New Yor k, NY 10038

for defendant Thonms Bruder

RONALD P. FI SCHETTI, ESQ.

950 Third Avenue, Suite 3200
New Yor k, NY 10022

for defendant Charles Schwarz

JOSEPH TACOPI NA, ESQ.

233 Broadway, 18'" Fl oor
New Yor k, NY 10279

for defendant Thonas W ese

NI CKERSON, District Judge:



On June 8, 1999, defendant Charles Schwarz was found
guilty on Counts One and Four of a twelve-count
superceding indictnent. Count One charged Schwarz wth
conspiracy to deprive Abner Louima of his civil rights in
violation of 18 U S.C. 8§ 241, and Count Four charged him
with violating Louima's civil rights under color of |aw by
striking and sexual ly assaulting himin violation of 18
U S.C. 88 242 and 2.

After the verdict, Schwarz nmoved for a new tri al

The Court denied the notion on July 28, 1999. See United

States v. Vol pe, 62 F. Supp.2d 887 (E.D.N. Y. 1999) ("Volpe
L").

Justin Vol pe was al so named as a defendant in Counts
One and Four. Vol pe pleaded guilty to these and ot her
counts on May 25, 1999, and was sentenced by this Court on

Decenmber 13, 1999. See United States v. Vol pe, 78

F.Supp.2d 76 (E.D.N. Y. 1999) ("Volpe 11").
Count Twel ve of the superceding indictnment charged

Schwar z and defendants Thonas Bruder and Thomas Wese with



conspiracy to obstruct justice in violation of 18 U S.C. §
371. That count was severed and tried separately. On
March 6, 2000, a second jury found Schwarz, Bruder and

W ese guilty of Count Twel ve.

The Court nust sentence these defendants under the
United States Sentencing CGuidelines ("the Guidelines"),
unl ess the statute of conviction inposes mandatory
sentence restrictions. See 18 U.S.C. § 3553; U S . S. G 8§
5GL. 1 (1998).

I n separate Presentence Investigative Reports, al
dated May 8, 2000 (the “Presentence Reports”), the United
St ates Probati on Departnment cal cul ated each defendant's
of fense | evel under the Guidelines. Defendants object to
various portions of those reports and seek several
downwar d departures.

This opinion and order sets forth the Court's
findi ngs and conclusions as to the sentences the Court
i nposes on Bruder, Schwarz and Wese. The details of the

sentences appear in Appendix | to this opinion.



| . Factual Background
The exhibits and testinony in the record show the
foll ow ng.
A. The Assault

At Club Rendez-Vous

At approximately 4:00 a.m on August 9, 1997, New
York City Police officers fromthe 70'" Precinct were
sunmmoned to Cl ub Rendez-Vous, a nightclub |ocated on
FI at bush Avenue in Brooklyn, New York. Anpong them were
O ficers Justin Vol pe, Thomas Bruder, Charles Schwar z,
Thomas W ese, Eric Turetzky and Mark Schofield. Vol pe and
Bruder were partners that night, although they did not
typically work together. Schwarz and Wese, regular
partners, responded to the scene together.

The officers attenpted to disperse a |large crowd that
had gat hered outside the club to watch a fight between two
patrons. As the officers tried to push and urge the crowd
away fromthe club, several of those gathered on the
street becane unruly, yelling and throwi ng bottles at the

of ficers.



During the incident, Volpe struggled with a Haitian
patron named John Rejouis and eventually pushed Rejouis to
the ground. Rejouis attenpted to show Vol pe his New York
City Corrections Oficer's badge. Vol pe slapped Rejouis’s
hand and knocked the badge to the ground.

Louima testified that he approached the crowd and
heard Rejouis conpl aining that he had been hit by a police
of ficer. Louim began yelling angrily at the officers
near Rejouis, including Vol pe.

Vol pe attenpted to push Louima away from the cl ub,
but Louima refused to nove. As the confrontation
escal ated, Vol pe was struck on the side of his head and
knocked to the ground. Vol pe thought Louim had hit him
In fact, Yves "Jay" Nicholas, Louim’s cousin, struck
Vol pe and then fl ed.

Vol pe and several other officers chased Nicholas up
Fl at bush Avenue. During the chase, Vol pe encountered,
assaul ted, and arrested Patrick Antoine, an individual who

had not been at the club and was sinply on his way hone.



Vol pe subsequently swore out a false conplaint against
Ant oi ne.

Meanwhi | e, Schwarz, Wese and other officers were
pl acing Louima in custody. Louima testified that, after
yelling at the police regarding Vol pe's treatnent of
Rej ouis, he heard a mal e voi ce behind himsay "shut up"
and was hit in the back of the head and knocked to the
ground. He said he was then |ifted up and knocked to the
ground again. Louim also testified that several officers
began "punching [and] kicking me all over my body." O her
W tnesses denied that Louim was beaten. Louinma said one
of ficer put a knee on his back and wested his arnms from
underneath himin order to place himin handcuffs.

Ot her witnesses gave sonewhat different accounts of
this sequence. Jay Nicholas testified that he saw Vol pe
push Louima fromthe front, turn himaround, and push him
fromthe back. Louima fell on his face, Ni cholas said.

Vol pe and several other officers tried to place handcuffs
on Loui ma, who was "tossing and turning in order for the

police not to put handcuffs on him" according to



Ni cholas. It was at that point that Ni cholas "punched the
police in his ear," he said.

Turetzky testified that he saw Schwarz and W ese
attenmpting to place Louinma in handcuffs. Turetzky and
anot her officer joined them and together the officers
brought Louinma to the ground, his face hitting the
asphalt. Turetzky said Louima struggled to avoid being
handcuf fed, and the officers used some force to pul
Louima's right hand from underneath himand place it in
handcuffs. Turetzky said he put his knee on the back of
Louima's | eg, and another officer had a foot or knee on
Loui ma' s neck.

Schwarz testified that after he saw Vol pe "go down, "
he grabbed Louima by the arm and attenpted to arrest him
Louima then pulled away and "started flailing his arns,
and he struck ne on the side of nmy head with his fist."
W ese then came to Schwarz's aid, and the officers "took
Louima to the ground."” Schwarz also said that he injured

his |l eft hand during the fall.



Tur et zky was asked whet her he saw Louima "hitting any
of the officers who were attenpting to arrest him"

Turetzky said, "No, | did not."

To the 70" Precinct

Once Loui ma was handcuffed, Schwarz and W ese pl aced
himin their patrol car to take himto the 70'" Precinct.
Schwarz was the driver of the patrol car, and Wese was
t he passenger.

At the first trial, Louima testified that both
of ficers spoke to himduring the drive, one of them
telling himhe should "go back to [his] country."”

VWil e Schwarz was driving Louinma to the 70t"

Preci nct, Sergeant Bell ono broadcast a description of the
man who had assaul ted Vol pe. Although he was not the
assailant, Louim matched the description.

Louima testified that the patrol car nade three stops
en route to the stationhouse. The first was in the

vicinity of G enwod Road and Nostrand Avenue.



The second stop was at G enwood Road and Bedford
Avenue, where Schwarz and W ese radi oed Bell ono that they
had in custody a suspect in the assault on Vol pe. Vol pe
and Bruder then drove to G enwood and Bedford to identify
Loui ma. Upon arrival, Vol pe got out of his car and
approached Loui ma, who was still in handcuffs in the back
of the patrol car driven by Schwarz. Vol pe taunted Loui ma
and beat himon his head and face with a closed fist and a
radio. Louim sustained |acerations and abrasions on his
face and swelling in his nouth and around his eye.

Schwarz and Wese were charged with assaulting Loui m
at d enwood and Nostrand and at d enwood and Bedford, and
Bruder was charged with assaulting Louim at G enwood and
Bedford. The jury in the first trial found the officers
not guilty of these assaults.

The third stop occurred as Schwarz and W ese
continued driving Louima to the 70'" Precinct after the
stop at G enwood and Bedford. Louinma testified that the
passenger turned to look at himand told the driver that

Loui ma was bl eedi ng, and that the driver stopped the car
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briefly, |ooked back at Louim, and then continued

driving.

At the Front Desk

Louima testified that, when they arrived at the
stationhouse, the driver took himout of the car and |ed
himto the front desk. O her wtnesses testified that
Schwarz and Wese |led Louima into the stationhouse
t oget her.

A di agram of the ground floor of the 70'" Precinct
appears in Appendix Il to this opinion and order.

Records showed that Louima arrived at the front desk
at 4:35 a.m Schwarz searched Louim, renoving his wallet
and cash from his pockets. Schwarz and Sergeant Jeffrey
Fal l on, the desk officer then on duty, counted Louim's
noney, and Schwarz filled out a "pedigree card" containing
basic informati on on Loui na.

Fol | owi ng standard procedures, Schwarz renoved
Louima's belt during the search. Turetzky testified that

Louima's pants fell down, and that Schwarz "left the pants
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down by M. Louima's knees." Louima testified that the
driver pulled his pants and underwear down to his knees.

Meanwhi | e, Vol pe had arrived at the precinct. He saw
Louima at the front desk and then wal ked to the Juvenile
Questioni ng Room where he grabbed a wooden broom stick
and broke it over his knee. He placed the bottom of the
stick behind a | ocker, then took the upper section to the
bat hroom and put it behind a garbage can.

Vol pe then left the bathroom and wal ked to the front
desk, where Schwarz and Fallon were still processing
Louima's arrest. Vol pe borrowed a pair of |eather gloves
from O ficer Mark Schofield, who was standi ng near the
front desk.

Before Louima was | ed toward the back of the
precinct, Wese and Vol pe argued over who woul d get credit
for arresting Louima. |t was decided that Vol pe and
Bruder would take the arrest, and that Bruder would
conplete the arrest paperwork while Vol pe went to the
hospital. Bruder then went to the Juvenile Processing

Roomto fill out the paperwork.
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To the Bat hroom

Schwarz testified at trial that he remai ned at the

front desk area filling out the pedigree card and counting
Louima's nmoney until after Louima was | ed away fromthe
desk.

Sergeant Fallon testified that Loui ma was not |ed
away fromthe front desk until after the pedigree card was
filled in and the cash was counted and returned to Loui ma.
Fall on recorded the arrest in a "command |og" at 4:50 a.m
He testified that he nade that entry after the arrest
paperwork was conplete. The command | og shows that
Louima's cash was "counted and returned pendi ng
vouchering” at that tine.

Turetzky told state investigators that he saw Schwarz
"put the [pedigree] card on the top of the [front] desk"”
bef ore Loui ma was | ead away.

Fallon recalled that, after receiving the conpleted
pedi gree card, he ordered that Louinm be taken to a cell

in the back of the stati onhouse. Fallon testified that
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when he gave that order, Schwarz was "right up next to
[ Louima] " and "just pretty nmuch [had] control of [him."

Schofield testified that at this tinme he was standing
near the front desk area with a view down the hallway
| eading to the back of the stationhouse. He said he saw
Schwarz | eading Louima "fromin front of the front desk,
around [the front end of] the 124 Room [and] toward the
back area."” The two passed "two to three feet” in front
of Schofield. He said Louima's pants were down, but he
did not see Louima's bare buttocks. Schofield also said
that Louim "was rear handcuffed, and he was shuffling
with his feet like his pants were restricting his
movenment . "

Schofield said his last view of Louim and Schwar z
was near the end of the hallway | eading to the back of the
st ati onhouse, "towards that top table corner of the 124
Room out by the Juvenile Room™

Schofield did not tell investigators that he had seen

Schwarz | eading Louima toward the back until after he had
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been interviewed several tinmes. He did reveal it to the
federal grand jury in Novenber, 1997.

Turet zky said he saw Schwarz "escort M. Louinma from
the main desk area, around the 124 Room toward . . . the
Arrest Room" He also said Louinma's pants and underwear
were around his ankles. Turetzky said:

O ficer Schwarz was holding M. Louima's arm which

was behind M. Louinm's back, and because Schwarz was

apparently nmuch taller than Louim, Louinm was raised
of f the ground and was shuffling al ong.
Turetzky said he did not see Volpe in the area at this
tinme.

Turetzky al so saw Schwarz take Louima to the end of
the hallway near the door of the Arrest Processing Room
whi ch contains the holding cells. "lInstead of going into
the Arrest Room | observed them make a right and go
around the 124 Room " he said.

He then saw Schwarz and Loui ma wal ki ng down a
corridor that |leads to the public bathroomand to two

ot her roonms that are | ocked and inaccessible to patrol men.
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Asked whet her he saw Schwarz and Loui ma "wal k past the
entranceway to the cell area," Turetzky said "yes."
Turetzky | ost sight of Schwarz and Loui ma approxi mately
six feet fromthe door to the bathroom and did not see
them go inside the bathroom

In his first interviewwth Internal Affairs on
August 10, 1997, the day after the assault and the sane
day that he had received surgery for his wounds, Louim
said that two officers took himdirectly fromthe front
desk to a holding cell, where he renmai ned for about ten
m nutes before being taken to the bathroom He also said
that it was inside the bathroomthat his pants were first
pul | ed down.

But on August 11, 1997, and in several grand jury
appearances and at both trials, Louim said substantially

the following. After being at the front desk, "the driver

took me to the bathroom™ Louim's pants and underwear
were still around his knees, and the driver held him"w th
the chain of the handcuffs and push[ed] nme." Before

entering the bathroom Louim "heard sonmebody com ng
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behind . . . [a]nd | turned ny head and there was

O ficer Vol pe."

| nsi de t he Bat hr oom

Loui ma, Wese and Vol pe each gave a different account
of what happened inside the bathroom Schwarz and Bruder
also testified as to the whereabouts of Schwarz and W ese
during the bathroom assaul t.

The stories of Schwarz, Wese, Bruder and Vol pe are
di scussed el sewhere in this nmenorandum and order. Each of
t hese stories conflicts with Louima's testinony and
pretrial statements. They also conflict to varying
degrees with one another, with the nedical evidence, and
with the testinmony of witnesses who saw Schwarz | eadi ng
Loui ma toward the bat hroom

Loui ma never definitively identified the driver as
Charl es Schwarz, either from photo arrays or in court. He
testified at both trials that the "face . . . and hair
style” of the driver and passenger were simlar, but that

“the driver was bigger than the passenger.” Wen asked at
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the first trial by Schwarz's counsel whether he could
identify Schwarz in the courtroomas the driver, Louim
said, "It looks like the driver but |I'mnot sure because
the . . . the driver and the passenger, they | ook alike."

Several aspects of Louima's identification of "the
driver" are corroborated by other evidence. For instance,
he testified that the driver put handcuffs on him outside
t he nightclub, testinony corroborated by Schwarz. He al so
consistently stated that it was the driver who searched
himat the front desk, and that the driver was "very
close”" to himduring the search. Fallon, Turetzky, and
Schwarz all testified that it was Schwarz who searched
Louima. Louim's description of the driver as "bigger”
t han t he passenger was corroborated by photographs in
evidence. And Louima's testinony that the driver led him
fromthe front desk in the direction of the bathroom was
al so corroborated by Turetzky and Schofi el d.

Beginning with his first interviewwith state
i nvestigators, which took place on August 10 while he was

still in the hospital recovering fromsurgery, Louina
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consistently stated that there were two officers in the
bat hroom that both took part in the assault; and that one
of them was "the driver."

Louima's testinmony regardi ng what happened inside the
bat hroomis substantially as follows.

Upon entering the bathroom Vol pe "pick[ed] sonething

by the garbage can" and told Louima, “1"m going to do
sonething to you. |If you yell or nmake any noise, 1’11
kill you.”

Louima testified at trial that Vol pe then pushed him
to the floor, with his head near one of the toilets. On
August 12, 1997, while still in the hospital, Louim told
Li eut enant Rei nal do Daniels of Internal Affairs that "the
driver pushed nme to the ground.”

Louima said that Vol pe then kicked Louima in the
groin. Vol pe denied doing so, but nedical evidence showed
that Louima's penis was significantly swollen when he
arrived at the hospital

Louima testified at the second trial that when he

cried out in pain, "the driver put his foot on ny nouth
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[and said] 'Shut up.'" At the first trial, Louim stated
that after Vol pe kicked him "I yell [and] he put his foot
in my mouth" (enphasis added). On cross-exam nation at
both trials, Louim reiterated that it was "the driver”
who put his foot on Louinm's nouth.

Louima testified at the second trial that Vol pe then
"punch[ed] me, very angry, kick[ed] nme all over ny body."
At the first trial, he testified that, after he was kicked
in the groin, "both [officers] started hitting ne,
punchi ng me" (enphasis added). |In testinony before the
state grand jury, which was videotaped on August 15, 1997,
the follow ng exchange took pl ace:

Question: The other guy also struck you while you

were inside the bathroonf

Answer : Yes, yes.

Question: So they were both working together to hurt

you, do you know?

Answer : Yes, both of them

Louima testified at the second trial that, while he

was |lying on the floor, the door to the bat hroom opened
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and cl osed, but that he did not see who had opened it. He
did not say this to state investigators, to the state or
federal grand juries, or in testinony at the first trial.

The driver then lifted Louima partially off the floor
by the handcuffs, according to Louima. At the first trial
he said that "the driver pull me off by the handcuff,"” and
at the second trial he said that the driver "pull[ed] ne
up, holding the chain of the handcuffs."

Wth the driver holding Louima in this position,
"Officer Vol pe put an object in nmny rectum” The medi cal
evi dence showed that Vol pe forced the broken broonstick
approxi mately six inches inside Louinm, puncturing his
rectum and bl adder. Vol pe renoved the stick, which was
covered with Louima's feces, and held it in front of
Louima's mouth and taunted him Vol pe then slamred the
stick against the wall, |eaving traces of feces.

In an interview on August 11, 1997, the follow ng

exchange took place between Louima and Li eutenant Daniels:
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Question: So the sanme cop that put the handcuffs on
you in the street is the same cop that put
the stick in your rectunf

Answer : Yes.

Later in that interview, Louim answered "yes" when asked
whet her it was the driver who placed himin handcuffs and
wi el ded the stick inside the bathroom But he al so
identified Vol pe from photographs as the one who had
sodom zed him

Louima testified that he had no recollection of that
interview, which took place in the hospital two days after
t he assault, and was unaware that it had taken place until
he | ater heard a tape recording.

I n videotaped testinmony to the state grand jury that
Loui ma delivered fromhis hospital bed on August 15, 1997,
he was asked the follow ng questions and gave the
foll ow ng answers:

Question: [While this object was bei ng pushed into

your body, what was the other guy doing?

Answer : | don't know.
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Question: WAs anybody hol di ng you?

Answer : No.

Loui ma expl ai ned that he made these statenments were
made while he was nedicated and "in constant pain and |
was very, very afraid that | was going to die. | have
tubes all over ny body."™ The statenents are al so
contradicted by his testinony in both trials and before
the federal grand jury in February of 1998.

At the first trial, Louima said that the driver was

"holding me on the chain of that handcuff and ny head was

facing down." Louinma said he was "on ny feet, but nmy face
[ was] down, |ike bent over." The driver was "facing ne,
but holding me with the handcuff.” The jury in that trial

found Schwarz guilty of participating in the bathroom
assaul t.

At the second trial, Louinma stated that "I was on ny
feet, but the way he was holding me is |like ny head was
under his arm and he was hol ding the handcuffs."

Before the federal grand jury, Louim testified as

foll ows:
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Question: If O ficer Volpe put the stick into your

rectum was anyone hol di ng you?

Answer : Yes.

Question: Who was hol di ng you?

Answer : The driver.

Bot h Turetzky and Schofield gave testinony regarding
the | ocation of Wese during this period. Turetzky
testified that, as he saw Schwarz escorting Loui ma away
fromthe front desk and toward the back, Wese was "at the
mai n desk area with the second prisoner, M. Antoine."
Turetzky told Internal Affairs that Wese was in a
position to see Schwarz and Louima | eaving the desk.

Schofield said that, after he saw Schwarz | eadi ng
Louima toward the back of the precinct, he briefly went
into the 124 Room then returned to the front desk area.
"A few m nutes" later, he saw Wese talking to Fallon at
the front desk. Schofield and several other officers,

i ncluding Wese, stayed in that general area for

approximately "ten m nutes,"” at which point Vol pe "wal ked
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out fromthe back area" and "gave back the gl oves that he
borrowed. "

Schofield was al so asked whet her he saw Schwarz near
the front desk after seeing Schwarz take Louima toward the
back, and before Vol pe returned Schofield s gloves.

Schofield said "no.

After the Assault

Wth Louima crying and in severe pain, the driver
began to |l ead himout of the bathroom Before they |eft
t he bathroom Volpe told Louima, "If you tell anybody
about this, I'll find you and kill you and your whol e
famly."

Louima testified that just outside the bathroom door,
"[ Vol pe] said he "got nme,'" and then took Louima fromthe
driver and led himto a holding cell, with Louima’s pants
and underwear around his ankles. Volpe put Louima in a
cell and told Louinma to get onto his knees. Vol pe then

left the cell area, placed the stick in an unknown
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| ocation, and returned the |eather gloves, now covered
with Louim's blood, to Schofield.

After being placed in the holding cell, Louim asked
a police officer to call an anmbulance. The sane officer
| ater canme into Louima's cell, took off his handcuffs,
told himto pull his pants up, and retrieved a shoe that
had fallen off of Louima's foot. The officer |ater
brought Louinma a chair to sit on while he was treated by
paranmedi cs. Louima told F.B.1. agents that this officer
"saved ny life." Louima could not identify the officer,
but the evidence indicates that it was Bruder.

Several of the officers involved in the events
out si de the nightclub, including Vol pe, Schwarz, Wese and
Schofield, went to the New York Conmmunity Hospital on the
nmor ni ng of August 9, 1999, to be treated for m nor
injuries. Sergeant Fallon's |og shows the officers
| eaving for the hospital at 5:05 a.m

Vol pe rode to the hospital in a patrol car with
Schofield and Barr; Wese and Schwarz rode together.

Schofield testified that he, Barr and Vol pe arrived at the
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hospital first, and that Vol pe waited outside for a few
noments, then came in with Wese and Schwar z.

In the waiting area of the hospital, Schofield
over heard Vol pe say “lI broke a man down.” Schofield said
t hat Vol pe was sitting next to Wese when he made this
statenment, and Schwarz was about six feet away.

After returning to the 70'" Precinct, Vol pe
encountered Louima sitting outside his cell on the chair
provi ded by Bruder. Vol pe cursed at Louinma, pulled the
chair away fromhim and told himto return to the cel
and get down on his knees.

Louima testified that Volpe |later came to Louim's
cell once nmore and "put his hand under ny chin and tell ne
[to] ook himin the eyes, and he tell me if | ever talk
to anyone about what happened to me he'll kill me and
everybody in ny famly."

Later that norning, Vol pe told Sergeant Kenneth
Werni ck what he had done to Louim, saying “l took a man
down tonight.” Vol pe also showed the stick used in the

sexual assault to Wernick and Officer M chael Schoer, and
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| ater threw the broom handle into a trash bin outside the
preci nct.

Approxi mately four hours after the bathroom assault,
Loui ma and Antoi ne were taken to Coney I|sland Hospital in
Brookl yn. Antoine received stitches and was di scharged
| ater that day.

Louima was treated for internal injuries to his
bl adder and rectum as well as head injuries and a
| aceration over his eye. On the evening of August 9,

1997, doctors surgically repaired a two-centinmeter
perforation to Louima’s rectum and a three-centineter
perforation to his bladder. Doctors also performed
col ostony and cystostomny procedures.

Loui ma remni ned hospitalized for two nonths until
Cct ober 10, 1997. Anong the conplications he suffered was
an intestinal blockage requiring enmergency surgery and the
i npl antation of a colostony bag. Louima underwent surgery
again in February 1998 to rempbve the col ostonmy bag. After

his release fromthe hospital, Louim received nedical and
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psychiatric treatnent on an outpatient basis and conti nued

to suffer severe headaches, abdom nal pain and i nsomi a.

B. The Conspiracy

State officials began investigating the assaults of
Abner Loui ma on August 10, 1997, and federal officials
opened an investigation on August 13, 1997. Count Twel ve
of the superceding indictnent charged that, beginning in
the days i mediately followi ng the assault and conti nuing
until Decenber of 1997, Wese, Bruder, Schwarz and others
conspired to obstruct the federal grand jury investigation
into the sexual assault of Louima. The indictnment alleged
that "it was part of the conspiracy that [Bruder and
W ese] would provide false and m sl eading information to
federal and |ocal |aw enforcenment officials in an effort
to excul pate [Schwarz] with respect to the sexua
assault."”

The evidence of conspiracy fell largely into three
categories. First, the governnent introduced evidence,

di scussed above, regarding the events of August 9, 1997.



30

Second, the governnent introduced evidence of a
series of statenments defendants nmade to | aw enforcenent
officials and others during the state and federal
i nvestigations. Through these statenments, defendants put
forward several different and often conflicting versions
of the events of August 9, 1997. Changes in these stories
over time corresponded to devel opnments in the
i nvestigations, including nost promnently the arrest of
Schwarz on August 15, 1997.

The indictment charged that two of these statenments —
one by Wese to state investigators on August 17, 1997,
and one by Bruder to federal investigators on Novenber 8,
1997 —constituted overt acts of the conspiracy.

The third category of evidence showed extensive
comruni cati ons between the defendants and others in the
weeks and nonths follow ng the assault on Louim. These
comruni cations included nore than 250 tel ephone calls
bet ween various of the conspirators between August 9, 1997
and February 5, 1998, many of them at key points during

the investigations. The governnent asserted that the
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timng of these communications, as well as their
substance, where corroborated, indicated that the phone
calls constituted overt acts of the conspiracy.

One of the parties to the phone calls was Ant hony
Abbate, a close friend of Schwarz and a forner police
of fi cer and Patrol nen's Benevol ent Association ("P.B. A ")
representative fromthe 70'" Precinct. The governnent
i ntroduced evi dence regarding the nature of Schwarz's
relationship with Abbate, and Abbate testified at trial

There was al so evidence that defendants and a P.B. A
official met in the basement of the 70'" Precinct to
di scuss their response to Louina's allegations, and that
Schwarz and W ese had several opportunities to speak in

person.

1. August 10 - 12
On August 10, 1997, the Internal Affairs Bureau of
the New York City Police Departnent began an investigation
into the events at the 70'" Precinct. That afternoon,

Sergeant WIlliam Hargrove of Internal Affairs tried to
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interview Loui ma, who was recovering fromsurgery and
unabl e to speak. Hargrove returned |ater and succeeded in
interview ng Loui ma, who responded to questions only with
difficulty.

After questioning Louinm, Hargrove went directly from
the hospital to the 70th Precinct, where he and ot her
of ficers declared the bathrooma crinme scene and searched
for evidence.

W ese and Schwarz were on patrol on the norning of
August 11, 1997 and cane to the stationhouse for a neal
break at approximately 4:08 a.m A runor had spread
inside the precinct that Internal Affairs was
i nvestigating a sexual assault in the ground fl oor
bat hr oom

Shortly after Schwarz and W ese went back on patrol
they drove to a public tel ephone and nade three calls
using Schwarz's calling card. At 6:12 a.m, a three-

m nute call was placed to Bruder's hone; at 6:16 a.m, a

six-mnute call was placed to Vol pe's hone; and at 6:18
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a.m, Schwarz placed a thirty-eight mnute call to Anthony

Abbat e.

Ant hony Abbate

To explain Schwarz's relationship with Abbate and his
possible intent in calling Abbate at key points during the
Loui ma investigation, the government introduced evi dence
regarding an earlier incident at the 70'" Precinct
i nvol vi ng Abbate and Schwar z.

On August 5, 1994, Abbate had an argunent wth
O ficer Carnmen Martinez (then nanmed Rodriguez) in the
basement of the 70'" Precinct. Wtnesses said that Abbate
used profanity toward Martinez many tinmes during their
confrontation. Abbate was charged by the Police
Departnment with di scourtesy to another officer and with
| yi ng under oath by denying that he used profanity toward
Martinez.

These charges were the last of many disciplinary
actions agai nst Abbate during his twelve years on the

police force. He was tried by the departnent four tinmes,
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each time on nultiple charges; disciplined for dozens of
infractions; suspended; placed on disciplinary probation;
and placed in a special disciplinary nonitoring program

On COctober 28 and 29, 1996, the Police Departnent
tried Abbate on the charges stemming fromthe Martinez
i ncident, and on di scourtesy charges involving a second
police officer. Schwarz testified at that trial on
Abbate's behal f and corroborated Abbate's version of the
confrontation with Martinez. Schwarz said he was
"approximately five to ten feet" fromthe confrontati on,
and that he "absolutely [did] not" hear Abbate use
profanity.

Schwarz repeated this position in testinmony at the
second trial of this case, stating that "I never heard
[ Abbate] use the 'F word' during the argunent.”

Both Martinez and Officer Denise Otiz, who w tnessed
t he ensuing confrontation, said that Abbate used the word
"fuck"” in speaking to Martinez approximtely "every third
word." Ortiz said he used the word a total of

approximately thirty tines.
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Schwarz al so denied that he had di scussed his
testinmony with Abbate, or even the fact that he planned to
testify, prior to appearing at the departnental trial.
Abbate testified before this Court that he and Schwarz had
di scussed the Rodriguez incident, and that Abbate had
called Schwarz to testify on his behalf at the
departnmental trial

On Decenber 5, 1996, the adm nistrative judge found
Abbate guilty of |lying under oath when he deni ed using
profanity toward Martinez, and of discourtesy toward
another officer in a second incident. Abbate was
di sm ssed fromthe police force a few days | ater.

The Police Departnment never instituted disciplinary
action against Schwarz on the basis of his testinony at
the departnmental trial

Schwarz al so allegedly attenpted to intimnm date
w tnesses who were testifying agai nst Abbate at the
departnental trial. Otiz testified before this Court
that, while she was waiting to testify at the departnental

trial, Schwarz stared in an intim dating manner at her and
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other witnesses. Otiz and Martinez also testified that
Schwarz sat inside the courtroomduring their testinony
and "stared" at them

Otiz testified that, a few days after the trial, she
and anot her officer who had testified agai nst Abbate
recei ved identical anonynous letters in interoffice
envel opes stating in substance that "you're a rat" and
"you ought to be ashamed of wearing blue."” Schwarz was
still assigned to 70'" Precinct, but Abbate had been
transferred away.

Ortiz said she approached Schwarz and accused hi m of
sending the letter to her and threatened to report it.
Schwarz “said nothing” in response, but "just |aughed and
chuckled at ne." Otiz took the letter to the precinct's
executive officer, but the matter was never pursued.

Abbat e and Schwarz remai ned cl ose after Abbate was

fired fromthe police departnent.

Tel ephone Calls — Anthony Abbate
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Tel ephone records showed only nine calls between
Schwar z's hone phone and Abbate's home phone in the two
nont hs | eading up to August 9, 1997. None of these calls
were placed before 11:18 a. m

By conparison, from August 9 to August 17, 1997,
el even calls were placed between phones used by Schwarz
and Abbate's honme phone. The first of these calls was
pl aced from Schwarz's honme phone to Abbate's home phone at
10: 32 on the nmorning of August 9, 1997, shortly after
Schwarz arrived honme fromthe shift during which Louim
was assaulted. The second was the call fromthe tel ephone
booth using Schwarz's calling card on the norning of
August 11, 1997, shortly after Schwarz and W ese | earned
that Internal Affairs was investigating the assault.

Schwar z acknow edged calling Abbate early on the
nor ni ng of August 11. Schwarz testified that he and W ese
had not discussed up to that point whether anything had
happened inside the bathroom He said he phoned Abbate,
whom he called a "good friend" and a "very experienced

[P.B.A.] delegate,” to discuss his "concerns" about the
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i nvestigation. Specifically, Schwarz said he was worried
t hat being placed on nodified duty would interfere with
famly obligations, and that the incident could jeopardize
a transfer application he had submtted.

Schwarz sai d Abbate advised himin that conversation
to "seek some type of |egal counsel." Schwarz did not
retain a |lawer until several days |ater.

Bet ween August 12 and August 16, 1997, nine nore
calls were placed between phones used by Schwarz and
Abbat e' s honme phone, including two calls from Schwarz
while he was in detention following his arrest. Schwarz
used tel ephones in the supervisor's office at Central
Booki ng, rather than the pay phones normally used by
det ai nees.

Abbat e and Schwarz both confirnmed at trial that they
spoke several times during this period and discussed
Louima's al |l egations. Abbate said Schwarz expressed his
concern over the allegations, but denied advising Schwarz

on how to thwart the investigation.
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Schwar z denied tal king to Abbate about whether he
took part in the bathroom assault. But Abbate testified
that Schwarz told himin these conversations that he had
brought Louinma into the precinct, searched him led him
away fromthe desk, and "handed [hinm over to Justin
Vol pe." Abbate told the federal grand jury that Schwarz
told himthat, after handing Louima over to Vol pe, Schwarz
"was by the desk speaking to the desk sergeant.”

The governnment al so introduced evidence of calls
bet ween W ese and Abbate. There were no calls between
Abbat e' s home phone and phones used by Wese in the two
nont hs prior to August 9, 1997. Asked whether it was true
that, before the incident on [August] 9 of 1997, [ Abbat e]
had not spoken to [Wese] on the tel ephone in years,"
Abbate said, "that could very be a fact, yes."

Bet ween August 9 and August 17, there were nine calls
bet ween Abbate's home phone and phones used by Wese, and
an additional fifteen calls between August 19 and Novemnber

14, 1997.
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2. August 12

On August 12, 1997, Lieutenant Daniels of Internal
Affairs interviewed Louima at Coney Island Hospital.
Louima was still under arrest, handcuffed to his bed and
guarded by a unifornmed police officer whom Dani el s asked
to | eave before the interview

At approximtely 8:00 p.m on August 12, a | ocal
tel evision station, New York 1, reported Louim's
al l egati ons of sexual assault.

Tel ephone records showed twenty calls between phones
used by Wese, Schwarz, Bruder and Abbate on August 12
alone, the first of thema thirteen mnute call from
W ese's honme phone to Schwarz's home phone at 2:10 a.m
El even of these calls, and a twelfth just after ni dnight
on August 13, occurred within a few hours after the story

br oke on New York 1.

3. August 13 - 14
On the norning of August 13, 1997, the New York Daily

News reported Louima's allegations in a front page story.
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Al so on that norning, Vol pe, Bruder, Wese and Schwarz al
reported to police headquarters to be placed on "nodified"
duty.

Tel ephone records showed six calls between phones
used by Wese, Bruder, Schwarz and Abbate on the norning
of August 13, after the story hit the newspapers and

before the defendants reported to police headquarters.

The Basenent Meeting

Later on August 13, Wese, Schwarz, Bruder and Vol pe
met in the basenent of the 70" Precinct with M chae
Immitt, a patrol officer and a trustee of the Patrol nen's
Benevol ent Association ("P.B. A ") for the Brooklyn South
regi on, which includes the 70" Precinct. Vol pe's brother,
O ficer Dam en Vol pe, was al so present at the neeting.

Dam en Vol pe worked at the 70'" Precinct and was a P.B. A
del egat e.

Hugo Ortega, an attorney with the law firmthat at

the time represented the P.B. A, testified for the defense

that he was al so present at the basenent neeting.
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The governnment argued that the purpose of the neeting
was to devise a strategy in response to Louim's
all egations, and that the conspirators followed that
strategy until it was made untenable by further advances
in the investigation.

Immitt testified that Wese opened the nmeeting by
saying in substance "that there was an incident over the
weekend at a bar and they took prisoners in, and | think
one of the prisoners was maki ng sone kind of an
al l egation.” The rest of the neeting was "mainly Justin
Vol pe" speaking, saying that "the prisoner”™ was making
sone all egation agai nst himbut not saying specifically
what the allegation was.

Immitt also testified that he told Vol pe at that
meeting to get an attorney before speaking to Internal
Affairs. He also told the rest of the officers "not to
di scuss [the allegations] with anybody.” Immtt told the
federal grand jury that he said "sit tight, don't talk

about it. Don't talk to anyone unless sonething official
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conmes down and, if it does, call me, 1'll get an attorney
down here.™

The entire neeting took approximtely twenty to
thirty mnutes, according to Immitt.

Deputy I nspector Janmes Burns of Internal Affairs
testified that Wese said that the neeting consisted of "a
di scussion of . . . what happened, what the 'suits' thing
[the Internal Affairs investigation] was all about."”

W ese descri bed Bruder as being "very nervous, concerned.”

According to Burns, Wese said Volpe "pulled himto
the side and [said] 'they have nothing, there's no
stick."" Volpe also reportedly told Wese "that he didn't
do anything." According to Wese, "Volpe tried to make up
a story where Abner Louinma did this to hinself; that all

Vol pe did was take himto the bathroom 'I didn't
even go in there.""

Speci al Agent Richard DeFilippo of the F.B.1. said
that Bruder told federal investigators that at the
basenment neeting, the officers "met with their union

representatives and di scussed what had occurred.” Bruder
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told investigators that it was at or just before this
neeting that he first learned that Louima was alleging he
had been sexual |y assaul t ed.

DeFel i ppo testified that Bruder described Vol pe as
repeatedly saying "'It's all allegations.'" DeFilippo was
not sure whet her Bruder said Vol pe nmade that statenent at
or just before the basenent neeting.

Schwarz testified that he arrived |late at the
meeting. He said "the only thing I recall [being said] is
[Immitt] saying we were getting | egal counsel." Schwarz
deni ed hearing any discussion of the substance of Louim's
al l egations, or that he asked other officers what happened
at the neeting before he arrived.

Immitt told the federal grand jury that in the days
after the basenment neeting, he attended roll calls for
each of the three shifts at the 70" Precinct and told the
officers "not to talk about the incident.” He said he did

so "for the four [officers] involved," in part because he

"knew I nternal Affairs was around the stati onhouse."
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On the evening of August 13, Internal Affairs
arrested Vol pe.

Tel ephone records show another flurry of phone calls,
at |l east eight in all, between phones used by the
def endants and by Abbate in the hours foll owi ng Vol pe's
arrest.

Al so on August 13, the F.B.l. commenced a federal
investigation into the assaults on Loui na.
On August 14, 1997, Newsday reported that the federal
governnment had begun to investige the assaults on Louim
There were sixteen calls between phones used by
W ese, Schwarz, Bruder and Abbate on August 14.

Al told, there were fifty-seven calls between phones
used by the defendants from August 11 to August 14, 1997,
and anot her twelve between Abbate's honme phone and phones

used by Schwarz and W ese.

4. August 15
Early on the norning of August 15, 1997, Eric

Turet zky spoke to investigators fromlInternal Affairs and
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Br ookl yn South Investigations, an arm of the Police
Departnent that investigates certain allegations of

m sconduct. Anong other things, Turetzky said he saw
Schwarz | eading Louima in the direction of the bathroom
and Vol pe carrying a stick as he led Louima to the hol ding
cell.

Earlier that week, Turetzky had a brief encounter
with Dam en Vol pe outside the stationhouse. As the two
passed by each other, Dam en Vol pe said "stick together
[or] . . . something to th[at] effect."

Turetzky al so he said that on August 15, as he cane
out of the office in the 70" Precinct in which he first
spoke to investigators, he was "confronted" by another
P.B. A. delegate fromthe precinct named Tinothy Lee.
According to Turetzky, Lee "appeared very upset with ne,"

and sai d, VWhat are you doing in there?" And | said, 'You
know what |1'mdoing in there." And he said, 'why?'"
Internal Affairs officers then "cleared the precinct

of anybody | may know' before escorting Turetzky fromthe

bui | di ng.
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Al so on August 15, Internal Affairs recovered the
portion of the broonstick that Vol pe had hidden in the
Juveni |l e Room before assaulting Louima. The portion of
the broonstick used in the assault was never recovered.

At approximately 7:30 p.m on August 15, Schwarz was
arrested and taken to Central Booking in Brooklyn, where

he was held until Monday, August 18.

Wese's Statenent to I nmtt

Before Schwarz's arrest, Wese spoke with M chael
Inmitt regarding the events inside the 70'" Precinct on
August 9, 1997. Immt testified that Wese's story was
substantially as follows. After Wese and Schwarz brought
Louima to the stationhouse, Schwarz searched Louinma at the
front desk. Schwarz "started to walk himaway fromthe
desk," and then Vol pe arrived and "took control" of Louinm
in the front hallway near the desk.

Immt testified that according to Wese, Vol pe,
acting al one, then "took Louima to the back of the

precinct,” while Wese and Schwarz remai ned near the front
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desk. Wese told Immtt that he briefly spoke to Bruder
in the back of the precinct, then returned to the front
desk area. Wese also told Immtt that Schwarz renmai ned
near the front desk "in the front of the stationhouse"

until they left together for the hospital.

Schwarz's Statenent to Inmtt

Imm tt testified that he visited Schwarz at Central
Booki ng on the night of August 15, and that Schwarz told
him "basically the same story that Wese did."
Specifically, Schwarz told Immtt that he took Louima to
the front desk, searched himand filled out paperwork,
started to wal k himaway fromthe desk, and was confronted
by Vol pe, who wanted credit for the arrest.

Acording to Immtt, Schwarz said that "Vol pe took the
prisoner” toward the back of the precinct by hinmself.

ImMm tt said he asked Schwarz whet her he took Louima to the
bat hroom and Schwarz said "'absolutely not. Vol pe, |

know, wal ked away with that prisoner by hinmself.""
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Schwarz told Immtt that after Volpe left with
Loui ma, he "stayed in the front of the stationhouse,"
according to Immtt. Immtt was asked at trial whether
Schwarz indicated "that he never left the vicinity of the

front desk," and Immtt answered, "Correct."

5. August 16 - 18

Bruder's First Statenment

In the afternoon of Saturday, August 16, Captain
Kevin Glmartin and Captain Dennis McManus of | nternal
Affairs interviewed Thomas Bruder at the Coll ege Point
Aut o Pound, where he was serving on nodified duty.

Bruder's statenments on this date parallel ed what
W ese and Schwarz had earlier said to Immtt. Bruder told
Glmrtin that he had seen "Oficer Vol pe take the
pri soner, Abner Louima, fromthe desk area and head
directly to the bathroom" Bruder said that Louim's
pants were up at the tine. G Ilmartin did not specifically

recall whether he asked Bruder if other officers
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acconpani ed Vol pe and Loui ma, but said that Bruder
insisted he had told G Ilmartin everything he knew.

According to Glmartin, Bruder said he then went into
the Juvenile Roomto process the paperwork for Louima's
arrest. Approximately 15 mnutes |later, he entered the
Arrest Processing Room and saw Louima in a holding cell.
Bruder said he hel ped Louima up, found his shoe, and told
hi m he woul d get an ambul ance.

Bruder also told GIlmartin that he searched Louima in
the Arrest Processing Room for any property that may need
to be vouchered. G Ilmartin testified that Bruder said "he
renoved [Louima's] wallet and inside [it] . . . found an
advertisenent or a business card for an all male sex

club,” which he subsequently threw away.

Medi a Cover age

Al so on August 16, 1997, the New York Tines and the

New York Post reported the federal investigation into the

assaults on Louima. The Daily News reported that federal
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authorities m ght prosecute Vol pe and Schwarz for civil
rights violations.

Several newspapers also reported that an unidentified
of fi cer had spoken to investigators and identified Schwarz

as the officer who had taken Louim toward the bathroom

Tel ephone Call s

The newspaper reports of August 16 were inconsistent
with what Schwarz and Wese had told Immtt and what
Bruder told state investigators, nanely, that Vol pe had
acted alone in taking Louima to the bathroom The
governnment argued that these statenents were part of the
conspirators' initial strategy, in which they would say
t hat Vol pe acted al one; that Wese and Schwarz, in
consultation with Abbate and | ater joined by Bruder
devi sed a new strategy on August 16 and 17; and that the
revised strategy was inplenmented through statements to
i nvestigators by Wese on August 17 and by Bruder on

August 18 and Novenber 8.
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After the newspaper reports appeared on August 16,
there was a series of calls to and from Wese and ot her
officers at the 70'" Precinct. |I|ndeed, on August 16 al one,
t el ephone records showed thirteen phone calls anong
Schwar z, Bruder, Wese and Abbate. The first two were
pl aced from Wese's cell phone to Abbate's hone phone
roughly five hours after Schwarz's arrest.

At 1:48 p.m, while Bruder was giving his first
statenent to state investigators, a thirty-nine mnute
phone call was placed froma phone used by Wese to
Abbate's home phone, one of five calls between phones used
by Wese and Abbate that day. |Imediately after this
call, two calls were placed from Wese's phone to the
phone used by Schwarz in Central Booki ng.

A fourteen-mnute call was placed fromthe phone used
by Schwarz in Central Booking to Abbate's home phone at
5:50 that afternoon, when the officer in whose office the
phone was | ocated was on a neal break. Later that
evening, a twenty-two-m nute call was placed between a

phone used by Wese and the phone used by Schwarz in
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Central Booking. These were followed imediately by two
calls, each lasting one mnute or |ess, between Wese's
phone and Abbate's honme phone.

Abbate said that Wese called himthat day in part to
di scuss what Wese would say in his interviewwth state

investigators the foll ow ng day.

6. August 17
Early on the norning of August 17, 1997, Schofield
told Internal Affairs investigators that, on the norning
of August 9, Vol pe had borrowed | eather gl oves from him

and returned them covered with bl ood.

Wese's Statenment to Internal Affairs

Al so on August 17, Wese gave a statenment to
representatives of the King's County District Attorney's
Ofice and Internal Affairs. Before the interview,

W ese's attorney negotiated a proffer agreenent under
which the District Attorney agreed not to use Wese's

statenments agai nst himexcept in a prosecution for perjury
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or obstruction of justice. Wese was granted no immunity
from Police Departnent proceedings.

Deputy I nspector Burns was present at Wese's proffer
session. He testified that Wese gave substantially the
follow ng story.

As Schwarz searched Louima, filled out the pedigree
card and counted Louim's cash at the front desk, Wese
and Vol pe argued over who would get credit for the arrest.
Sergeant M chael Bellonp intervened and gave the arrest to
Vol pe.

W ese and Vol pe then | ed Louim away from the desk
together. As they neared the cell area, "Volpe pulls on
Abner Loui ma, makes a very sharp right and all of a sudden
starts heading off towards the bathroom. . . and
ultimately into the bathroom"™ Volpe told Wese that "he
wanted to clean up the prisoner,"” according to Burns. The
stati onhouse dog, named "M dnight," "tried to follow
Officer Volpe into the bathroom but Oficer Wese stopped

the dog in front of the bathroom"™”
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According to Burns, Wese said that shortly after
Vol pe and Louina entered the bathroom Wese heard a
"scuffle" inside, and "the sound of a body hitting the
floor . . . once and then twice nore i mediately after
that." Wese said that he thought "maybe O ficer Vol pe
was 'tuning up' Abner Louina."

After hearing these sounds, Wese remined outside
t he bat hroom door "petting M dnight the dog" for a period
of "about two mi nutes,"” according to Burns. \When
guestioned by Burns, Wese stated that "it could have been
alittle less than two m nutes."

W ese then opened the bat hroom door and went inside,
along with the dog. Once inside, he "cried out" to Vol pe,

sayi ng what are you, crazy? Wat's going on?'" W ese
saw Loui ma "handcuffed [and] face down on his belly on the
fl oor of the bathroomw th his head between the toilet

and the wall." Vol pe stood over Louima with his foot on

Loui ma' s back, "bending down in a crouched position

holding a stick in his hands."
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Loui ma's pants and underwear were bel ow his knees,
and W ese saw feces but no blood on Louim's buttocks.
Vol pe said to Wese, "'he shit his pants; he shit

hi msel f,'" according to Burns.

Burns said he asked Wese "a series of questions
regarding O ficer Volpe's hands.” He asked Wese "nmaybe
five to seven different ways" what he saw. Wese said
t hat he could see Vol pe's hands, fingers and pal ns, and
t hat he could not see blood on Vol pe's hands or fingers or
under his fingernails. "M. Wese's attorney asked .
specifically, "did Oficer Vol pe have gloves on in the
bat hroom' to which O ficer Wese responded, 'no.""

W ese then went to Louima, "grabbing [him by either
the ankles or the calves . . . and pulling himout . . . ,
l[ifting [himl up while he was still rear handcuffed .
and pulling himto his feet."

W ese was | eadi ng Loui ma out of the bathroom when he
heard sonet hi ng, turned around, and saw Vol pe "with his

hand on Abner Louim's neck and chin with Abner agai nst

the right wall and Vol pe holding the stick . . . by Abner
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Louima's mouth." W ese grabbed Loui ma and again began
headi ng for the door when "he hears . . . the sound of a
punch being thrown, . . . turns around again and sees

[ Loui ma] crunpl ed over, hunched over and now crying, and
[ Vol pe] with his fist sort of like in [Louim's] belly or
stomach area."”

Vol pe then "took the stick and flung it . . . [into]
the nmetal garbage can.” Wese said the stick did not make
a noise as it |anded.

Wese finally | ed Louim out of the bathroom and
wal ked him"to the right and into the Arrest Processing
Room " with he and Vol pe each hol ding one of Louinma's
arms.

Wese |left the Arrest Processing Room and returned to
the vicinity of the front desk. He told the investigators
that Schwarz was "still at the desk doi ng what he had been
doi ng before with the pedigree [card] and the noney."
Accordi ng to Burns,

On all occasions when he was asked or vol unteered

where O ficer Schwarz was physically in the
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stationhouse, O ficer Wese puts O ficer Schwarz at

t he desk doing the counting of the funds, the

obtaining the pedigree information . . . or things

t hat Sergeant Fallon would need for transposing the

[ command | og] .

According to Wese, he did not see Schwarz | eave the front
desk area "until they went to the hospital."

W ese said that while he and Schwarz were driving to
the hospital, "he told [ Schwarz] what happened in the
bat hroom but he may not have told him about the stick and
the feces.”

W ese also said that at the hospital, Volpe told him
that he "got a little carried away," and stated that
"that's the second guy |I nade shit his pants.™

W ese said that when he and Schwarz saw "suits"”
meani ng Internal Affairs investigators —in the
stati onhouse on the norning of August 11, 1997, he guessed
that they were | ooking into what had occurred inside the
bat hroom \When he and Schwarz went back out on patro

that nmorning, Wese told Schwarz what he had seen in the



59

bathroom "and this tinme he tells himabout the stick and

the feces. He doesn't |eave anything out."

Bruder's Second St at enent

On Monday, August 18, 1997, Bruder's attorney
approached Captain Glmartin to discuss a possible proffer
agreenment simlar to that entered into by Wese on the
previous day. Bruder's attorney told Glmartin that
Bruder could provide certain information regarding the
events of August 9, 1997. The proffered version was
different in critical respects from Bruder's statenment of
August 16, and simlar in key respects to Wese's
statement of August 17.

The parties stipulated that Bruder's attorney offered
substantially the following story. "Bruder had observed
Vol pe and W ese escorting Louinma toward the bat hroom™
Bruder al so saw "Vol pe go into the bathroomw th Loui ma
while Wese waited outside near the bathroom door playing

with a stray dog."
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"[S]onetime |ater Bruder was told by Vol pe that Vol pe
had struck Louima in the ass with a stick." Wen
G lmrtin asked Bruder's attorney what kind of stick Vol pe
had spoken about, the attorney left to speak with his
client. He returned and told Glmartin that it was a "nop
handl e. "

Bruder clained that before he saw Vol pe and W ese
escorting Louima into the bathroom the dog "defecated on
the floor outside the bathroom and Bruder cleaned it up
with a nmop and put the nmop against [a wall] near the

bat hroom "
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7. August 25 through Novenber 8

On August 25, 1997, Internal Affairs closed its
investigation into the assaults on Loui ma.

On August 27, 1997, the federal grand jury was
enpanel ed.

On Novenber 6, 1997, Special Agent DeFilippo served
Bruder with a grand jury subpoena seeking his nmeno book
from August of 1997.

Bet ween August 18 and Novenber 15, 1997, there were
106 calls between phones used by Wese, Schwarz, Abbate
and Bruder.

There are no records of any calls between Abbate and
Bruder. But between August 9 and February 28, 1997, there
were 118 calls between phones used by Wese and Bruder on
the sanme day as, and often within a few m nutes or hours
of, calls between phones used by Wese and Abbate. O
t hese, twenty-eight calls occurred before Novenber 8,

1997.

Bruder's Third Statenment
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On Novenber 8, 1997, Bruder made his third statenment
regardi ng the events of August 9, this time to F.B.I.
agents and representatives of the United States Attorney
for the Eastern District of New York. Bruder's statenent
of Novenber 8 was substantially the same as his August 18
statenment and Wese's August 17 statenent.

Special Agent DeFillipo testified that Bruder stated
in substance the follow ng:

Loui ma was being escorted by O ficers Vol pe and W ese

towards the bathroomin the back of the stationhouse.

As they approached the bathroom Vol pe escorted

Louima into the bathroom and Wese stepped to the

rear so they could enter . . . and either |agged

behind or stayed in the doorway, but then Bruder
entered the Juvenile Room and | ost sight of him
As Louima was |led toward the bathroom his pants were "in
a standard regul ar position, up at his waist."

A short while later, according to DeFilippo, "Volpe

stated to Bruder, and | quote, 'I whacked himin the ass

with a nmop handl e.
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Bruder then went into the cell area, saw Louima on
his knees with his pants down. Louim "appeared to be
‘cracked up,' and drunk, and his front teeth were
m ssing."

Bruder also said that Louinma's property included "a
yel |l ow and bl ack pronotion card that bore 'pictures of
guys with no shirts,’ and it was an advertisenent for an

“all-mal e revue. Bruder said he threw the card out.
Agent Joseph Foel sch served Bruder with a subpoena on
Decenmber 30, 1998, seeking "(1) items belonging to Abner
Louima or (2) itens taken, seized or otherw se renoved
from Abner Loui ma on or about August 9, 1997." Foel sch

testified that Bruder told him "Anything | took I

vouchered. | don't have anything."

C. Indictment and Tri al
The federal grand jury returned an indictnment on
February 26, 1998, and a supercedi ng indictnent on March
3, 1998. Vol pe, Schwarz, Bruder and Wese all voluntarily

surrendered to the F.B.1. on February 26, 1998.
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The first trial began on May 4, 1999. Justin Vol pe
pl eaded guilty to six counts of the superceding indictnent
on May 25, 1999. On June 2, 1999, the jury found Schwarz
guilty of participating and conspiring with Vol pe to
participate in the sexual assault of Louim, and found
Schwarz, Wese and Bruder not guilty of the car assaults.

The second trial of Schwarz, Bruder and W ese began
on February 7, 2000. Only Count Twelve of the superceding
i ndi ctment, which charged the defendants with conspiring
to obstruct justice, was at issue. The jury found al

three guilty of Count Twelve on March 6, 2000.

Schwarz's Trial Testinony

Schwarz gave his only sworn statenment regarding the

events of August 9, 1997 in testinony at the second trial.

As noted, Schwarz said that during the incident
out side Club Rendez-Vous, Louima "struck ne on the side of
my head with his fist,"” and that he, Schwarz, injured his

left hand while trying to place Louim in handcuffs.
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Upon arrival at the precinct, Wese "pulled M.
Loui ma out of the car," and then Schwarz and Wese |ed
Louima into the precinct together.

As Schwarz searched Louinma at the front desk
Louima's pants "dropped down to about his hip area or so,"
but Loui m's buttocks were never exposed. Schwarz said he
"had sonme difficulty” filling out the pedigree card
"because | injured ny hand out in the street.™

Schwarz said that when Louima was | ed away fromthe
desk, "I was filling out the pedigree sheet,"” and that he
did not finish his paperwork until after Louinma had |eft
t he desk. Asked who took Louima fromthe desk, Schwarz
said "I think it was Toormy Wese. | can't say 100
percent, but | think it was him™"

After conpleting the pedigree card and counti ng
Loui ma's money, Schwarz had a brief conversation with
Sergeant Bellono near the front desk regarding Schwarz's
shirt, which had been ripped during the arrest of Louima

Schwarz said he "was never in that bathroom wth

Loui ma and Vol pe and did not |ead Louina to the back of
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t he stationhouse. Instead, Schwarz said, he "left the
preci nct and went out to the [patrol] car" to search for
weapons or contraband Loui ma may have | eft behind.
Despite his injured hand, Schwarz said he lifted the car
seats during the search. Schwarz said he did not see
anyone el se when he went outside or during his search.

Schwarz noted that police regulations require such a
search every time officers transport a prisoner in their
patrol car. The Patrol Guide requires the "recorder,"” or
passenger, rather than the driver, to conduct this search,
and to do so "imedi ately" after the conclusion of the
trip.

Schwarz then went back into the precinct to find
Wese and go to the hospital. "Wen | got in, Tommy .
was behind the desk . . . grabbing sonme paperwork."”

During the drive to the hospital, Schwarz said he
spoke to Wese regarding Vol pe's behavi or outside Club
Rendez- Vous, but did not discuss events inside the

preci nct bat hroom
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Vol pe's Testi nony

Vol pe's testinony at trial regarding events inside
the precinct was substantially as foll ows.

Vol pe encountered W ese | eading Louima away fromthe
front desk. Vol pe approached and said "'l got him and |
put my armon M. Louima and | took control of him"
Schwarz "was still at the front desk"™ at that point.

Vol pe then led Louina toward the cell area, but
"instead of proceeding straight into the Arrest Room.

, | brought M. Louinma into the bathroom"™ Vol pe did not
recall telling Wese that he wanted to wash Loui ma up.
Wese followed theminto the bathroom

| nside the bathroom Vol pe pushed Loui ma agai nst the
wal | and asked hi m why he had cursed and punched Vol pe
outside the nightclub. Vol pe claimed that Loui ma, whom he
had al ready assaulted and who was handcuffed with his
pants down, "responded with 'fuck you."" Vol pe punched
Louima in the chest, asked again why he had punched him

and Louim allegedly "said 'fuck you' again."
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Vol pe then threw Louima to the fl oor between a toilet
and the wall. He said he did not renmenber kicking Louinma,
that he did not threaten Louim before assaulting him and
that "no one put their foot on or in [Louim's] nouth.”

Wth Louima |ying on the bathroom floor, Vol pe picked
up the broken end of the broonstick he had hidden behind
t he garbage can and "placed [it] near his [bare] buttocks,
t hi nki ng that would scare him sonehow to respond to ny
gquestions."” Standing over Louim, Vol pe "looked himin
the face and . . . asked himone nore time, 'do you have
anything to say?" And he nmunbl ed sonmething that | didn't
quite understand but | took it as . . . an aggressive
tone."

Vol pe said, "I tensed up and | pushed the stick into
his rectum™"™ \Wen Vol pe pulled the stick out and saw
feces and bl ood, he "held the stick to Louima's face to
say 'l ook what happened . . . . Look what you nade ne do.'
And he didn't respond . . . . | threw the stick down and

pi cked himup and escorted hi mout of the bathroom"”
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According to Vol pe, Wese was inside the bathroom
t hroughout the assault, along with the dog, and did
nothing to stop or assist Vol pe. Volpe said, "He didn't
do anything. . . . He never spoke. He never touched
Louima." Vol pe said he acted al one, and that no one
lifted Louima by the handcuffs or held himup during the
sexual assault. "The whole tine during the assault,
[ Louima] was lying on his stomach," said Vol pe. But Vol pe
admtted that Louinma's pants were down bel ow his knees
| ower so that he could not spread his |egs.

"Officer Schwarz was not in the bathroomwth ne at

any point during the assault,"” according to Vol pe.

At his plea allocution on May 25, 1999, Vol pe said

that "in the presence of another officer, | sodom zed M.
Louima by placing a stick in his rectum" The other
of ficer

saw what was going on, did nothing to stop it. It

was understood fromthe circunmstances that that
police officer would do nothing to stop ne or report

it to anyone.
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Vol pe did not identify the other officer during his plea

al l ocuti on.

After the assault, Vol pe and Wese | ed Loui ma out
t he bathroom and Vol pe took himinto the Arrest
Processing Room and put himin a cell. Before they
arrived, Volpe told Louima, "if you say anything about

what happened, | will find you and I will kill you."

of
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1. Schwarz's Sentence

Schwarz was found guilty in the first trial of Counts
One and Four of the indictnment, which charged himwth
conspiring with Volpe to violate Louima's civil rights and
violating Louima's civil rights, respectively. On Count
Four, the jury expressly found Schwarz guilty of both
striking and sexually assaulting Loui m.

A separate jury found Schwarz guilty in the second
trial of Count Twelve of the indictnment, which charged a
conspiracy to obstruct justice with respect to the sexual
assaul t.

The Probation Departnent cal cul ated Schwarz's total
of fense |l evel for all three counts of conviction to be
forty-six. The sentence prescribed by the Guidelines for
any offense | evel at or above forty-three is inprisonnent
for life. See US.S.G, Ch. 5 Pt. A

For the reasons hereafter recited, the Court finds
that such a sentence would be far in excess of what is

appropri ate.
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A. The Presentence Report

The Probation Departnent cal cul ated Schwarz's of fense
| evel for Counts One and Four as follows. The guideline
for 18 U . S.C. 88 241 and 242, the statutes under which he
was convicted, is 8 2H1.1. The base offense | evel under
that section is derived fromthe guideline for the
"underlying offense,” nanely, crimnal sexual abuse. See
U.S.S.G § 2H1.1(a).

The guideline for that underlying offense is § 2A3. 1,
carrying a base offense | evel of twenty-seven. See id., 8§
2A3.1(a). To this level, the Probation Departnment added
fifteen levels, that is, four |evels because the sexual
abuse was commtted by force; two | evels because Louim
was under arrest and in the custody of Schwarz and Vol pe;
three |l evel s because of the extent of Louima's injuries;
and six | evels because Schwarz was a public official or
acting under color of law. See id. 88 2A3.1(b)(1);
2A3.1(b)(3)(A); 2A3.1(b)(4)(C); 2HL.1(b)(1).

The Probation Departnent al so added two adj ustnents

pursuant to Chapter Three of the Guidelines: a two-I|evel
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"victimrel ated adjustnment” because Louinma was in
handcuffs; and two | evel s because Schwarz was found guilty
of conspiring to obstruct justice during the investigation
or prosecution of the offense. See U S.S.G 8§88 3Al. 3,

3C1.1 and coment. (n.8).

B. Schwarz's Objections
Schwarz objects to various parts of his offense |eve
as determ ned by the Presentence Report. The Court
consi dered and rejected several identical objections made
by Justin Volpe in its nmenorandum and order setting forth

Vol pe's sentence. See United States v. Volpe II, 78

F. Supp.2d 76, 82-87 (E.D.N. Y. 1999).

1. "Offense Conduct”

Schwarz objects to the Presentence Report's
description of his role in the offense "to the extent that
it is inconsistent with the evidence, his trial
testimony[,] and . . . his acquittals [in the first trial]

on Counts Two and Three of the indictnent."
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In a witten statement submtted to the Probation
Departnment, Schwarz asserted that he is "totally innocent"
of the assault and conspiracy, and blanmed his conviction
on the denial of his rights "by [the Court] and . . . the
m sconduct of the Internal Affairs Bureau, the F.B.I., and
the United States Attorney's O fice."

After the first trial, Schwarz noved to set aside the
verdi ct on Counts One and Four, in part because he all eged
that the verdict was agai nst the weight of the evidence.
The Court denied the notion, finding that "[t]he record
contains nore than anple evidence to support the jury's

finding of guilt.” United States v. Volpe (1), 62

F. Supp. 2d 887, 893 (E.D.N. Y. 1999). Schwarz offers no new
reason to reach a different concl usion.

In the sane decision, the Court rejected several of
the challenges to the verdict that Schwarz raises anew in
his statenent to the Probation Departnment. See id. at
890- 94.

Schwarz's objection with respect to Counts Two and

Three is noot. The factual sunmary in this opinion
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i ncorporates his acquittal on those counts, which
consequently play no role in determ ning Schwarz's

sent ence.

2. Qobstruction of Justice.

Schwarz objects "to the conclusion that [he]
obstructed the investigation of the sexual assault," and
to the resulting two-1evel enhancenment for obstruction of
justice under 8§ 3C1.1.

The jury found Schwarz guilty of conspiring to
obstruct justice as charged in Count Twelve. The facts of
record support that verdict. Because the first jury found
Schwarz guilty of taking part in the sexual assault,
application of the obstruction adjustment is not only
appropriate but mandatory. See U S.S.G 8§ 3Cl.1 and
comment. (n.38).

Schwarz al so objects to the Probation Departnment's
conclusion that he commtted perjury at the second trial
and the resulting two-1evel enhancenent to the offense

| evel for that count. He further argues that the
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Probati on Departnent erred by adding two levels for victim
restraint to the offense |level for Count Twel ve.

In calculating Schwarz's total offense |evel, Count
Twel ve has been grouped under the Guidelines with the
sexual assault counts so that Schwarz's sentence is
determ ned al nost entirely by the sexual assault counts.
Adj ustnments for perjury and victimrestraint for Count
Twel ve woul d not affect his sentence. The Court need not

deter mi ne whet her Schwarz perjured hinself.

3. The Sexual Assault Guideline

Schwarz objects to the application of the Guideline
for Crim nal Sexual Abuse, 8§ 2A3.1, "in that the bathroom
assault was not 'sexual.'" The Court rejected this
argument in sentencing Vol pe because the argunment "both
ignores the text of the relevant statute and distorts the
nature of sexual assault." Volpe Il, 78 F.Supp.2d at 86.
Schwarz offers no reason to reach a different concl usion

with respect to his sentence.
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The jury found that Schwarz hel ped Vol pe to sodom ze
Louima with the adm tted purpose of humiliating him
Application of the sexual abuse guideline is plainly
proper. See U S.S.G § 2A3.1, coment. (qguideline applies
to sexual abuse under 18 U S.C. § 2241); 18 U.S.C. 8§
2246(2)(C) ("sexual abuse" for purposes of 8 2241 incl udes
"penetration . . . of the anal . . . opening of another

by any object with the intent to abuse, hum i ate,

harass, [or] degrade").

4. "Under Col or of Law'
Schwarz argues that the six-level adjustnment under 8§
2H1. 1(b) (1) is inapplicable "because the bathroom assault

on Abner Louima was not 'under color of law,'" but was "a
'personal pursuit' of Justin Volpe." Schwarz cites no
authority to support this argunent.

I n any event, the enhancenent applies if "(A) the
def endant was a public official at the tine of the

of fense; or (B) the offense was comm tted under col or of

| aw' (enphasis added). See United States v. Livoti, 196
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F.3d 322, 327 (2d Cir. 1999) ("public official"” and "under
col or of law' constitute "wholly independent ground[s]"”
for application of six-Ilevel enhancenment under §
2H1.1(b)(1)). Both Schwarz and Vol pe adnmttedly were
police officers at the time of the offense.

Second, Count Four of the indictment to which Vol pe
pl eaded guilty and of which Schwarz was found guilty,
expressly alleged that the assault was comm tted under
color of law. And the evidence shows overwhel m ngly that
bot h Vol pe and Schwarz abused power conferred on them by

state law during the assault. See United States v.

McDernott, 918 F.2d 319, 325 (2d Cir. 1990).

Third, even if the sexual assault was a "personal
pursuit” from Vol pe's standpoint, Schwarz played a role in
that pursuit, and was both a police officer and acting
under color of |law when he did so. The adjustnment applies

to himindependently.

5. Doubl e Counting
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Schwarz al so urges that several aspects of the
Gui del i nes cal cul ation constitute "double counting.” He
argues that the enhancements for the foll ow ng offense
characteristics all duplicate one another in various
conmbi nations: (i) that Louim was in police custody; (ii)
that the sexual assault was commtted through the use of
force; (iii) that Schwarz was a police officer or acting
under color of law, and (iv) that Louima was in handcuffs.
See U.S.S.G 88 2A3.1(b)(3)(A); 2A3.1(b)(1); 2HL.1(b)(1);
3Al. 3.

Schwar z agai n provides no explanation and cites no
authority to support any of these arguments. Vol pe raised
nearly identical objections, and the Court rejected all of
t hem hol ding that:

Each of the guidelines at issue addresses an
entirely distinct aggravating factor: the col or-of-

| aw adj ust ment puni shes Vol pe’s acting inproperly as

a police officer; the in-custody adjustnent punishes

t he abuse of his power over an individual in an

officer’s control, nanmely Louina; the restraint
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adj ustment reflects Louinma’ s hel pl essness; and the
use-of -force adjustment reflects the violence and

depravity of Vol pe’s sexual abuse.

Volpe 11, 78 F.Supp.2d at 85-86, citing United States v.
Rosario, 7 F.3d 319, 321 (2d Cir. 1993) (8§ 3A1.3

adj ust nrent does not constitute double counting “as | ong as
restraint is not an elenment of the primary offense for

whi ch the defendant is being sentenced”); United States v.

Her shkovitz, 968 F.2d 1503, 1505 (2d Gir. 1992) (“that a

def endant is acting under color of |aw does not
necessarily contenplate a victimwho is in custody and

under defendant's control”); United States v. Clayton, 172

F.3d 347, 353 (5" Cir. 1999) (lawful restraint of victim
by police is “aggravating factor that intensifies the
wi | ful ness, the inexcusabl eness and reprehensi bl eness of
the crime”); U S.S.G 8 2A3.1, comment. (guideline
i ncl udes separate enhancenents for abuse through force and
abuse of prisoner).

Schwarz conspired with and ai ded Vol pe in conmtting

each of the elements that triggered these adjustnments and,
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with the exceptions discussed below, he is required to be

sent enced accordingly.

C. Schwarz's Role in the O fense
As not ed above, Schwarz was convicted of conspiring
with and aiding Volpe in the sexual assault of Abner

Louima. The CGuidelines provide that a defendant's

sentence "shall be determ ned on the basis of . . . all
acts . . . aided [and] abetted . . . by the defendant; and
all reasonably foreseeable acts . . . of others in

furtherance of [a] jointly undertaken crimnal activity."
U.S.S.G § 1B1.3(a)(1).

Whet her Vol pe's acts were reasonably foreseeable or
in furtherance of a jointly undertaken crinme is
inmmaterial, at least in terms of determ ning the base
of fense level: the foreseeability requirenment "does not
apply to conduct that the defendant aids [or] abets." ld.

8§ 1B1.3, comment (n.2).
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In addition, under 8 2X2.1, the offense |evel for
ai di ng and abetting "is the sane |l evel as that for the
under | ying offense.”

The Guidelines thus require that, absent adjustnents
or departures unique to Schwarz, his offense |evel for the

sexual assault should be the sane as Vol pe's.

1. Mnor Rol e Adjustnent

Whi | e a defendant convicted of aiding and abetting is
puni shabl e as a principal, "[a]n adjustnent for a
mtigating role [under 8 3Bl.2] may be appropriate.”
US S. G § 2X2.1 comment. (backg'd). Section 3Bl1.2 allows
a four-level adjustnment for "m nimal participants” and a
two-| evel decrease for "m nor participants.”

A "m nor participant” is one who is "less cul pable
t han nost other participants, but whose role could not be
described as mnimal." See U S.S. G 88 3B1.2(b) and
comment. (n.3). In determ ning whether this adjustnent
applies, the Court considers the defendant's conduct

"vis-a-vis the role of his co-conspirators” and "in
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conparison to the average participant” in the offense

descri bed by the applicable guidelines. United States v.

Aimal, 67 F.3d 12, 18 (2d Cir. 1995); see U. S.S.G 8§
3Bl1.2, coment. (n.3 and back'd) ("m nor participant” is
"l ess cul pabl e than nost other participants” and "than the
average participant").

Anmong the pertinent considerations are the
def endant's "relationship to other participants, the
i nportance of [his] actions to the success of the venture,
and [ his] awareness of the nature and scope of the

crimnal enterprise.” United States v. Garcia, 920 F.2d

153, 155 (2d Cir. 1990) (citations and internal quotations
omtted). "[T]he dispositive consideration [is]
cul pability in the context of the facts of the case.”

United States v. Pena, 33 F.3d 2, 3 (2d Cir. 1994)

(internal quotations omtted); U S . S.G § 3Bl1.2, conmment.
(backg' d).

While it is a close call, the Court finds that
Schwarz is entitled to a two-point reduction under 8§

3Bl.2(b) as a mnor participant. It is true that Schwarz
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pl ayed an active role in the offense. Having been ordered
to take Louima to a holding cell, Schwarz took himinstead
in the direction of the bathroom w th Louim's pants
bel ow his knees. Once inside, Schwarz put his foot on
Louima's nouth to silence himwhen he cried out after
Vol pe kicked himin the groin, and then lifted himby the
handcuffs and held himin position while Vol pe sodom zed
hi m
But Schwarz's cul pability nust be gauged in
conparison to Volpe's, and to the "average participant” in
crimnal sexual abuse. A mal, 67 F.3d at 18. And as to
t hat conduct, which defines this case for purposes of the
CGui del i nes, Vol pe was clearly nore cul pable than Schwarz.
As the Court previously noted, in planning and carrying
out the sexual assault
Vol pe acted nmethodically and deliberately: he
arrived at the precinct, saw Louima, found a
broomstick, broke it in half and stashed one section
in the bathroom borrowed a pair of gloves, returned

to the bathroom taunted, beat and ki cked Loui ma
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told himnot to yell, rammed the stick into Louim’s
rectum waved the feces-covered stick in Louim’s

face, then left the bathroom and returned the gl oves.

Volpe 11, 78 F.Supp.2d at 91. After the assault was
conplete, Volpe twice threatened to kill Louima and his

famly, and |l ater "boasted to fellow officers that he
"broke a man down' and 'took a man down,' and then proudly

showed off the feces-stained broom handle.” 1d. at 91-92.

Of course, Schwarz should have known Vol pe's intent
by the time of the sexual assault. Louinma at that point
lay on the floor, bloodied and handcuffed, with his pants
at or bel ow his knees, as Vol pe picked up the broken end
of a broonstick frombehind a trash can. It is difficult
to fathom what Schwarz expected woul d happen, other than
what di d happen, when he lifted and held Loui ma.

But there is no evidence that Schwarz acted with the
sane degree of foresight and planning as Vol pe. Nor did
he taunt or threaten to kill Louinma, or gloat about his

actions in front of fellow officers.
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To the extent that Schwarz did intend to participate
in the sexual assault, it was Vol pe who carried out that
assault with enough force to puncture Louim's rectum and
bl adder, thereby incurring the three-level adjustnent for
serious bodily injury.

Schwarz was al so | ess cul pable than "the average
participant” in the "crimnal activity," see U S.S.G 88§
3Bl.2(b) and coment. The "crimnal activity" at issue,
froma Guidelines perspective, is crimnal sexual abuse
commtted through the use of force by a police officer on
a handcuffed prisoner, resulting in serious bodily injury.

See United States v. Canbrelen, 29 F.Supp.2d 120, 127

(E.D.N. Y. 1998) (culpability of "average participant”
determined with reference to specific offense punished by
applicable guidelines); U S.S.G 8§ 3Bl1.2, coment.
(backg' d) (availability of adjustnent "is heavily
dependent upon the facts of the particular case.").

Again, there is no evidence that Schwarz hinself planned
or commtted the defining act, nor was he entirely

conplicit in its severity.
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The term nology of 8 3B1.2 is sonewhat m sleading in
this context. The Guideline is entitled "Mtigating
Role," and those entitled to a two-point reduction under
subsection (b) are classified as "nminor participants.”

Yet Schwarz's behavi or obviously facilitated rather than
mtigated the crines against Louinma. And his role "m nor"
only in conparison to the role of Vol pe or the "average
participant” in the core conduct, that is, the sexual
assaul t.

But 8 3B1.2 mandates just such a conparative
judgnment. See U.S.S.G 8 3Bl.2, coment (n.3 and
backg'd); Ajmal, 67 F.3d at 18; Pena, 33 F.3d at 3. Based
on all the facts, Schwarz is entitled to an adj ustnent

under this section.

2. Extraordinary Inpact on O fense Level
A downward departure nmay sonetinmes be warranted in
addition to or instead of a mtigating role adjustnent.

See United States v. Restrepo, 936 F.2d 661, 667 (2d Cir.

1991) (uphol ding four-point departure beyond m ninmal role
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adjustnment); United States v. Alba, 933 F.2d 1117, 1121-22

(2d Cir. 1991) (sane); see also United States v.

Speenburgh, 990 F.2d 72, 75-76 (2d Cir. 1993) (defendant's

| esser role in offense may justify departure even where 8§

3Bl1. 3 adjustnment technically unavailable); United States

v. Stuart, 22 F.3d 76, 83-84 (3d Cir. 1994) (court may
depart where guidelines |evel based on third-party conduct
"overstated [defendant’'s] crimnal culpability," even
where 8§ 3B1.2 adjustnent is unavail able).

A sentencing court normally may depart under 8§ 5K2.0
only where it finds “an aggravating or mtigating
circunmstance of a kind, or to a degree, not adequately
taken into consideration by the Sentencing Comm ssion in
formulating the Guidelines.” 18 U S.C. § 3553(b);

U S. S.G § 5K2.0.

"The Court may not depart solely because the overall

Gui del i nes range appears too high or the sentence too

severe." Volpe Il, 78 F.Supp. 2d at 90, citing United

States v. Chabot, 70 F.3d 259, 260 (2d Cir. 1995); see 8§

5K2.0, coment. Simlarly, the Court may not depart
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sol ely because "the applicable range punishes the

def endant too severely conpared to a co-defendant," even

where the co-defendant was "nore responsible” for the

offense. United States v. Joyner, 924 F.2d 454, 460 (2d

Cir. 1991) (enphasis added).

The Sentencing Comm ssion considered the extent to
whi ch a sentence should reflect a defendant's cul pability
for the conduct of others. See U S. S.G 88 1Bl1.3, 2X2.1,
3B1.2, 5H1.7.

But a departure nay be avail able "even though the
reason for departure is taken into consideration in
determ ning the guideline range . . . if the court
determ nes that, in |light of unusual circunstances, the
wei ght attached to that factor under the guidelines is

i nadequate or excessive." [|d., 8 5K2.0; United States v.

Koon, 518 U.S. 81, 95-96, 116 S.Ct. 2035, 2045 (1996).
Thus, "though limted participation in the offense is

a factor taken into consideration by the Sentencing

Comm ssion," a departure may be justified under "unusual

ci rcumst ances." Alba, 933 F.2d at 1121.
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In particular, a departure may be justified to
supplenment a limted role adjustnment where "an offense
| evel has been extraordinarily magnified by a circunstance
that bears little relation to the defendant's role in the
of fense." Restrepo, 936 F.2d at 667.

I n Restrepo, several defendants pleaded guilty to
nmoney | aundering. Although they played only small roles
relative to, and were unaware of, the size of the
operation, their offense |levels were increased by nine
poi nts because of the anount of npney involved. The
district court granted a four-level mnimal role reduction
and departed by an additional four points because the
Guidelines "do not . . . adequately appreciate . . . the
different roles of the defendants.” 1d. at 666.

The Second Circuit affirmed. The court acknow edged
t hat the defendant's conduct precisely matched an exanpl e
of a "mnimal participant” provided in comentary to 8
3B1.2. But the court held that 8 3Bl1.2 "does not address
the spiralling effect that the amount of cash had on these

defendants." 1d. at 668.
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The critical factor in Restrepo was thus not nerely
the defendants' linmted role in the offense, but the
"spiralling effect” upon their Guidelines |level of "a
circunmstance that [bore] little relation to the
defendant's role in the offense.” 1d. at 667, 668.

Simlarly, in Al ba, a defendant convicted of drug
trafficking faced a sentenced increased by several points
because of the weight of narcotics involved. The court
uphel d a departure because the defendant played only a
small role in the sale, and indeed was unaware he was
involved in a drug transaction until "shortly before the
incident." Alba, 933 F.2d at 1121. |In these
circunstances, "the Sentencing Guidelines do not
adequately reflect [the defendant's] actual behavior."

ld.; see also United States v. Lara, 47 F.3d 60, 65-66 (2d

Cir. 1995) ("high-end sentences may overrepresent

cul pability and justify a departure,” even where no
mtigating role adjustnent is awarded and where def endant
coul d have foreseen full range of conduct reflected in

of fense level); Stuart, 22 F.3d at 83-84 (court my depart
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where offense | evel overstates cul pability due to externa
ci rcunst ances, even where defendant's conduct renders him
ineligible for 8 3B1.2 adjustnent).

The Court finds that the facts of this case justify a
two-| evel downward departure in addition to the two-Ieve
l[imted role adjustment. However brutal Schwarz's
conduct, it was at root Vol pe's actions that pushed the
of fense level for this crime into the upper ranges of the
gui delines. Sinmply put, Vol pe, and not Schwarz, w el ded
the stick, and did so with a truly shocki ng degree of
force.

By way of conparison, were Schwarz to be sentenced
for aiding and abetting a nere aggravated assault rather
than crim nal sexual abuse, the base offense |evel would
be fifteen rather than twenty-seven. Conpare U S.S.G 8§
2A2.2(a) (aggravated assault), with 8 2A3.1(a) (crim nal
sexual abuse).

Even if the other aggravating factors were still
present —nanely, assault of a handcuffed prisoner by a

police officer using a weapon that caused a degree of
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injury falling between serious and |ife-threatening,
conbined with obstruction of justice —Schwarz's total

of fense | evel would be thirty-four rather than forty-six.
See U.S.S.G 88 2A2.2(a) (base offense |evel for
aggravated assault is fifteen); 2A2.2(b)(2) and 1Bl1.1,
comment. (n. d) (four-level enhancenent for use of weapon
"capable of inflicting . . . serious bodily injury");
2A2.2(3)(E) (five-level enhancenent for bodily injury

bet ween serious and life-threatening); 2HL.1(b)(1) (six-
| evel enhancenent for deprivation of civil rights by
public official or under color of law); 3Al.3 (two-I|eve
victimrestraint enhancenent); 3Cl.1 (two |evels for
obstruction of justice).

The maxi num sentence for an offense |evel of thirty-
four is just over fifteen years, while the m ni num
sentence at level forty-six is life inmprisonment. See id.
at Ch. 5, Pt. A

The sexual nature of the assault thus had a
"spiralling effect” on Schwarz's offense | evel and

sent ence. Restrepo, 936 F.2d at 668. It is this factor
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that removes this case fromthe "heartland" of the
appl i cabl e Guidelines and justifies a departure.

To be clear, this departure is not prem sed on a
finding that Schwarz was an uni nportant or accidental
participant in Vol pe's conduct. As discussed, he clearly
pl ayed an active role, and the jury specifically found him
guilty of participating in the sexual assault. Cf.
Restrepo, 936 F.2d at 666-68 (uphol ding four-point
departure and four-point mniml role adjustnment where
circunmst ance magni fying offense level had "little
relation" to defendants' conduct).

But a twelve-level increase in his offense |evel,
whi ch renmoves the Court's discretion to i npose any
sentence short of life inprisonnment, is sinply
di sproportionate to his culpability for the sexual assault
and for the extent of Louima's injuries. See Lara, 47
F.3d at 65-67 (recognizing that departure may be
appropriate where "hi gh-end sentences . . . overrepresent

cul pability"); see also Restrepo, 936 F.2d at 667; Stuart,

22 F.3d at 83. It is evident that, in drafting the
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appl i cabl e Gui delines, the Sentencing Conmm ssion did not
envision the dramatic inflation that Vol pe's extrene

vi ci ousness would have on Schwarz's offense |level. See
Restrepo at 668.

Even after the adjustnment under § 3Bl1.2 and the two-
poi nt departure under 8§ 5K2.0, Schwarz's renmaining offense
| evel , before other departures, is forty-two. This is
ei ght |l evels above what it would be had there been an
aggravated assault rather than a sexual assault, and up to
thirteen levels nmore than it would be had Louim's
injuries in an aggravated assault been | ess severe. Put
differently, Schwarz's offense | evel, before other
departures, nore than doubl es and perhaps triples his
m ni mum term of inprisonment fromthat applicable to
aggravat ed assault under anal ogous circunstances. An
of fense | evel of forty-two properly reflects Schwarz's

cul pability for all of the events inside the bathroom

C. Schwarz's Departure Mtions

1. Susceptibility to Abuse
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I n sentenci ng Justin Vol pe, the Court departed
downwar d because it found that Vol pe faced unusually harsh

or restrictive conditions of inprisonment. See Volpe 11

78 F. Supp.2d at 87-89; see also United States v. Koon, 518

Uu.S 81, 112, 116 S.Ct. 2035, 2053 (1996). |In particular,
the Court found that "[t]he extraordinary notoriety of

this case and the degree of general opprobriumtoward

Volpe . . . , coupled with [his] status as a police
officer,” left him"unusually susceptible to abuse in
prison.” Volpe Il, 78 F.Supp.2d at 89. The court al so

found that Vol pe "could serve a substantial portion of his
sentence in sone formof segregation” in order to be
shi el ded from abuse. 1d.

The Court concludes that Schwarz is entitled to a
two-| evel departure on the same grounds. The publicity
surroundi ng Schwarz's trial and conviction was as intense
as that surrounding Vol pe's, and the nature of the crine
has not faded fromview. |In addition, Schwarz, |ike
Vol pe, has been in various fornms of segregation since his

first conviction in June of 1999, and there is little
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prospect that the threat to his security will soon

dimnish. See id., 78 F.Supp.2d at 89.

2. Oher Ofender Characteristics

A defendant's enploynent record, famly ties and
responsibilities, mlitary service, and enpl oynent-rel at ed
contributions are "not ordinarily relevant” in determ ning
whet her a departure is warranted. See U S.S.G 8§88 5HL. 5,
5H1. 6, § 5HI.11.

But such "di scouraged"” factors may warrant a
departure when present "to an exceptional degree or in
sone other way [that] makes the case different fromthe
ordi nary case where the factor is present." Koon, 518
U S at 96, 116 S.Ct. at 2045; see U. S.S.G § 5K2.0;

United States v. Broderson, 67 F.3d 452, 458-59 (2d Cir.

1995). In addition, the Court "may downwardly depart when
a nunber of factors that, when considered individually,
woul d not permt a downward departure, conmbine to create a
situation that differs significantly fromthe 'heartl and

cases covered by the guidelines.” United States v. Rioux,
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97 F.3d 648, 663 (2d Cir. 1996); see U.S.S.G § 5K2.0,
coment .

Several aspects of Schwarz's background and famly
circumstances conmbine to justify a departure. First,
before his conviction Schwarz played an inportant role in
caring for his brother, John Schwarz, who is a
gquadriplegic. Schwarz stepped down fromhis position with
the elite Anti-Crime Unit and arranged to work the
m dni ght shift at the 70'" Precinct to nake hinself
avai l able to transport his brother to physical therapy.
Schwarz al so served as care giver to his brother every
ni ght. Schwarz's nother now serves as a care giver, but
cannot lift John on her own. Ci. Alba, 933 F.2d at 1122
(approvi ng departure based in part on defendant's role in
caring for "disabled father who depends on [defendant] to
hel p himget in and out of his wheelchair").

Second, Schwarz served in the United States Marine
Corps from June 1984 to April 1988. He achieved the rank
of corporal, received a nunber of decorations, and was

honorably discharged. Schwarz was recalled to active duty
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status in February 1991 during the Persian Gulf War,

al t hough hostilities ended before he left the country.
Schwarz al so served in the National Guard from July 1997
to June 1999.

Third, before August of 1997, Schwarz had conpiled a
notable record as a police officer. He becanme a police
officer in July 1989, first for the Transit Authority and
|ater for the NNY.P.D. During his service, he received
numer ous medals and letters of recognition. His
performance eval uations were uniformy positive, and he
earned departnental recognition for several inportant
arrests.

The Presentence Report indicates that Schwarz was the
subj ect of two prior conplaints of abusive conduct as a
police officer. The Civilian Conpl aint Review Board found
one of these conplaints "unsubstanti ated" and deened
Schwarz "exonerated” as to the other. Schwarz is also
currently the defendant in a civil lawsuit alleging that

he falsely arrested and battered a civilian.
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I n Decenber 1994, Schwarz was pronmoted to the Anti -
Crime Unit, an elite unit reserved for officers with solid
skills and arrest records. In April 1997, Schwarz stepped
down fromthat post and returned to uniformed patrol to
make tinme to care for his brother.

Schwarz's record as a police officer is somewhat
bl em shed by his apparently false testinony at the
departnmental trial of Anthony Abbate to say nothing of the
of fenses for which he is being sentenced. Nonethel ess,
his eight years of service nerit consideration.

Viewed col l ectively, these circunstances warrant a
four-point reduction in Schwarz's offense level. Cf.

Ri oux, 97 F.3d at 662-63 (uphol ding ten-point departure
for conbination of medical condition and charitable works,
even though nmedical condition remained "stable" and many
acts of charity "are not worthy of nention"); United
States v. DeRiggi, 893 F.Supp. 171, 183-85 (E.D.N. Y. 1995)
(granting five |l evel -departure where defendant's father
confined to wheelchair and required defendant's help, and

ei ght -1 evel departure where second defendant's children
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relied upon himfor childcare and defendant ran famly

busi ness).

3. Aberrant Behavi or
Schwarz noves for a departure on the basis of
aberrant behavi or.
A defendant's crimnal acts may be so aberrant as to
justify a downward departure where, in the totality of
ci rcunst ances, they can be considered "a short-1lived

departure froman otherwise lawabiding life." Zecevic v.

United States Parole Comm ssion, 163 F.3d 731, 735 (2d

Cir. 1998) (internal quotations omtted). But “aberrant
behavior and first offense are not synonynmous.” 1d.
(citation and internal quotations omtted). Rather, the

Court considers a range of factors, including
(1) the singular nature of the crimnal act; (2) the
defendant's crimnal record; (3) the degree of
spontaneity and planning inherent in the conduct;
(4) extrene pressures acting on the defendant

at the time of the offense; (5) the defendant's
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notivations for conmmtting the crine . . . ; and (6)

his efforts to mtigate the effects of the crine.
ld. at 736. This list is not exclusive, and no single
factor is dispositive. 1d.

It is true that Schwarz's participation in the sexua
assault on Louim, by itself, was brief, apparently
spont aneous, and wi thout precedent in Schwarz's life. But
the conspiracy to obstruct the investigation of that
assault was carefully planned and | asted several nonths.

Cf. United States v. Wnters, 105 F.3d 200, 207 (5" Cir.

1997) (defendant's obstruction of justice with respect to
"isolated assault"™ upon a prisoner "renove[d] his actions
from consideration as a single act of aberrant behavior").
As to notivation, the evidence indicates that
Schwarz, |ike Vol pe, acted out of a desire to humliate

and debase Louima. See Volpe |1, 78 F.Supp.2d at 92.

That Schwar z believed Louim had hit him - an accusati on
that other witnesses to the arrest failed to corroborate —
does not support a finding that his conduct was aberrant.

See id. Schwarz nakes no claimto having acted under



103

extreme pressure as a result of the events outside Club
Rendez- Vous. Moreover, vengeance is not a proper notive
for a police officer, particularly when carried out upon
an unarned, handcuffed civilian lying on the floor of a
stati onhouse bat hroom

Schwarz al so has taken no steps to mtigate the
effects of his crinme. To the contrary, his protracted
scheme to frustrate the investigation of the assault only
intensified its inpact on Loui ma.

I n support of his departure notion, Schwarz has
subm tted nunmerous letters attesting to his good
character. The Court has considered these letters, but
finds that the opinions of Schwarz's famly and friends
cannot outweigh his crimnal conduct and the absence of

justification or mtigation. Cf. Zecevic, 163 F.3d at 736

("[a]lpart fromhis status as a first offender and the
support of his nother, Zecevic has little else to

recomrend him for an aberrant behavi or departure.").
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4. Loss of Career

Schwarz asserts in passing that a departure is
war rant ed because of "the |loss of his career as a result
of his conviction." He cites no authority for this
argument .

The Suprene Court has flatly rejected |loss of a
police officer's career as a basis for departure. See
Koon, 518 U.S. at 109-11, 116 S.Ct. 2051-52. "Public
officials convicted of violating [18 U S.C.] §8 242 have
done nore than engage in serious crimnal conduct; they
have done so under color of the |law they have sworn to
uphold. It is to be expected that a government official
woul d be subject to career-related consequences.” 1d.

518 U. S. at 110-11, 116 S.Ct. at 2052.

D. Sentence.
Based on the foregoing, the Court finds that the
appropriate offense level is thirty-six, with a range of
i mprisonment of 188 to 235 nonths, and inposes a sentence

of 188 nont hs.
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The Court also inposes a five-year term of supervised
rel ease, and as a special condition a prohibition on
possession of a firearm The Court also is required to
i npose a speci al assessnent of $300, and to order
restitution to Louima in the amount of $277,495.00, to be
paid at a rate of $25.00 per nmonth. The Court finds that
Schwarz will be unable to pay a fine and does not inpose

one.

[11. Bruder and W ese

The jury found Bruder and Wese guilty of conspiracy
to obstruct justice in violation of 18 U S.C. §8 371. The
maxi mum term of i nprisonnment under that section is sixty
nont hs, that is, five years.

The Probation Departnent cal cul ated the total offense
| evel for both Bruder and Wese to be thirty-two. The
m ni mum term of inprisonnent at that offense | evel would
be 121 nonths, or just over ten years. But the sentence
determ ned by the Guidelines nay not exceed the statutory

maxi mum See U. S.S.G § 5Gl.1(a).
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The court nust sentence Bruder and Wese to five
years inprisonnent unless it finds their Guidelines |evels
to be twenty-five or below, that is, at |east seven |evels

bel ow t he Probation Department's cal cul ations.

A. Ofense Level

The Guideline for conspiracy to obstruct justice is 8§
2J1.2. See U. S.S.G 8§ 2Xl1.1(a) (base offense level for
conspiracy is derived from base offense |evel for
"substantive offense”); id., Appendix A and § 2J1.2,
comment. (8 2J1.2 is guideline for obstruction of
justice). For obstruction of a crimnal investigation or
prosecution, the Court applies the offense |level for the
crime as to which the defendants sought to obstruct
justice, up to a level thirty. See 88 2J1.2(c)(1) (for
obstruction of crimnal investigation or prosecution,
"apply 8 2X3.1 (Accessory After the Fact) in respect to
that crimnal offense”); 2X3.1(a) (offense level is "6
| evel s | ower than the offense | evel for the underlying

of fense, but in no event . . . nore than 30.").
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These rules "provide an enhanced offense | evel when
the obstruction [of justice] is in respect to a
particularly serious offense, whether such offense was
conmmtted by the defendant or another person."™ 1d. 8§

2J1.2(c), coment. (backg' d); see also United States v.

Conley, 186 F.3d 7, 24 (1st Cir. 1999) (offense |evel for
obstruction as to aggravated assault by police officer is
det erm ned t hrough guideline for aggravated assault).

The "underlying offense" here is Schwarz's
participation in the sexual assault of Louima. The
of fense | evel for that offense derived through cross-
reference is forty-two, carrying a sentence of thirty
years to life inprisonnment. This includes a base offense
| evel for crimnal sexual abuse of twenty-seven; four
| evel s for use of force; two | evels because Louim was in
custody; three levels because of the severity of Louim's
injuries; and six |evels because Schwarz was a public
of ficial acting under color of law. See U . S. S.G 8§
2A3. 1(a); 2A3.1(b)(1), 2A3.1(b)(3)(A), 2A3.1(b)(4)(C, and

2HL. 1(b) (1).
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Al t hough the CGuidelines for the "underlying offense"
provide for an offense |evel of forty-two, the Court may
apply no nore than thirty of those levels to a sentence
for conspiracy to obstruct justice. See id., 88 2X3.1;
2J1.2(c)(1); 2X1.1(a). The range of inprisonnent at a

level thirty is approximately eight to ten years. See

id., Ch. 5 Pt. A

The Probation Departnent added a two-1|evel
enhancenent for victimrestraint pursuant to 8 3A1.3. See
id., 88 1B1.1(c) (Chapter Three adjustnents are applied
after cal cul ati on of base offense level); 1B1.5 ("[i]f the
of fense |l evel is determ ned by reference to another
guideline . . . , the adjustnments in Chapter Three al so
are determned in respect to the referenced of fense
gui del i ne").

The Court granted a two-level reduction to Schwarz
under 8§ 3Bl.2 because he played a conparatively mnor role
in the sexual assault. That reduction carries over to

W ese and Bruder.
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On the other hand, the departure granted to Schwarz
on the basis of his relative culpability does not carry
over to Bruder and Wese. Schwarz's departure was based
on the extraordinary increase in his offense | evel caused
by Vol pe's conduct. There was no simlar "spiralling
effect” on the offense levels for Bruder and W ese,
because the offense |l evel for the underlying offense was
capped at thirty -- fourteen points below Schwarz's total
of fense | evel before departures. See U S.S.G 8§ 2X3.1.

The adjusted offense | evel for the conspiracy to
obstruct justice is thus thirty. The mninmmterm of
i nprisonment at that |evel is ninety-seven nonths, or just
over eight years. This is well above twenty-five, the
| evel at which the Court may inpose a sentence |ower than

the statutory maxi num of five years.

B. Defendants' Objections
1. Guideline for Sexual Abuse
Bot h Bruder and W ese object to the Presentence

Report on several grounds stemming froma single prem se:
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that their offense | evel should not be based upon the
sexual abuse of Louima. Specifically, they argue (1) that
crim nal sexual abuse is not the proper underlying
of fense; (2) that their "real" offense was maki ng fal se
statenents; (3) that the enhancenents related to the
sexual assault, such as those for use of force and degree
of injury, are not attributable to them and (4) that they
are both entitled to four-level adjustnments as "m ni mal
participants” in "the assault of M. Louim."

Simlarly, Bruder and W ese seek departures because
(1) the punishnment for sexual assault "overstates [their]
role in the offense"; (2) the offense | evel does not
reflect circunstances that mtigated the effect of the
assault on Louim; and (3) their conduct did not
"contenpl ate the harm' puni shed by the sexual abuse
gui del i nes.

Each of these argunents assunes that Bruder and W ese
are being sentenced for participating in the sexual
assault of Louima. That sinply is not the case. Bruder

and Wese were convicted of conspiring to obstruct justice
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as to the sexual assault of Louima. They are being
sentenced for the conspiracy al one.

It is true that their offense level is high in
relation to other forms of obstructive conduct, such as
obstruction as to a non-crimnal matter, obstruction as to
a lesser crimnal offense, or nmere false statenments. See
88 2J1.2 (base offense level for obstruction of non-
crimnal investigation or prosecution is twelve); 2F1.2
(base offense |level for false statenments is six).

But this is neither an error nor an unforseen
consequence of "a shuffling of guidelines,"” as defendants
suggest. Rather, the offense |evel is high because, under
the Guidelines, a conspiracy to obstruct justice is
puni shed in proportion to the seriousness of the offense
as to which a defendant endeavored to obstruct justice,
subject to certain limtations. See § 2J1.2(c), conment.
(backg' d) (cross-reference to underlying offense provides
for "enhanced of fense | evel when the obstruction is in

respect to a particularly serious offense").
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The Gui delines acconplish this end through a series
of cross-references, one of which is called "Accessory
After the Fact." See U.S.S.G 8 2X3.1. That title is
i naccurate in this context: Bruder and Wese are not
bei ng puni shed as accessories to sexual abuse, but as
nmenbers of a conspiracy to obstruct justice with respect

to sexual abuse. See United States v. Gy, 44 F.3d 93, 95

(2d Cir. 1994). Their lack of culpability with respect to
the assault itself is thus irrelevant.

Mor eover, the applicable | aw ensures that the
sentence for conspiracy to obstruct justice is
appropriately |lower than the sentence for the underlying
of fense. Section 2X3.1 limts the offense level for the
"underlying offense” to "no nore than thirty." This
decreases the potential termof inprisonment froma
m nimum of thirty years to a maxi num of ten years. The
pertinent conspiracy statute cuts the maxi mum prison term
in half again to five years. See 18 U. S.C. § 371

Def endants al so assert that their offense levels

overstate their culpability in harm ng Abner Loui nma.
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Louima was the primary victim of the sexual assault, but
he was not the sole victimof the ensuing conspiracy. In
addition to magnifying the effect of the crinme on its
target, a conspiracy to obstruct justice harms, nost
importantly, the rule of law. This harmis especially
acute when police officers conspire to thwart an

i nvestigation into such a violent abuse of official

aut hority.

2. Guideline for False Statenments

Bruder and Wese urge the Court to apply the
Gui deline for making false statements, which they assert
is the "real offense"” at issue, rather than that for
sexual abuse. They cite 8§ 1Bl1.2(a), which instructs the
sentencing court to "determ ne the offense guideline
section . . . nost applicable to the offense of conviction
(i.e., the offense conduct charged in the count of the
indictnent . . . of which the defendant was convicted)."

The Gui deline proposed by Bruder and Wese as "nost

appropriate” is 8 2F1.1, which governs fraud and deceit,
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i ncluding the maki ng of false statenents as defined by 18
U S.C. § 1001.
Defendants rely primarily on a Third Circuit

decision, United States v. Smith, 186 F.3d 290 (3d Cir.

1999). The defendants in Smth were convicted of both
conspiracy to commt fraud and noney | aundering. Finding
that the noney | aundering guideline was nmeant to punish
conduct |inked to "extensive drug trafficking and serious
crime,” the court held that the sentencing judge had erred
in applying the noney | aundering guideline rather than the
nore |lenient fraud guideline. Smth, 186 F.3d at 300.

Def endants also rely on United States v. Elefant, 999

F.2d 674 (2d Cir. 1993) for the proposition that the Court
may apply a guideline other than that applicable to the
of fense of conviction.

Neither Smith nor Elefant is applicable here. Unlike
the defendants in Smth, Bruder and Wese were not charged
with or convicted of violating any statute to which the

fraud guideline applies. That guideline thus is clearly
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not the one "nost applicable to the offense of
conviction." See U S.S.G 8 1Bl1.3 and Appendi x A

Mor eover, unlike the conduct in either Smth or
El efant, the conduct of Bruder and Wese falls squarely
within the heartland of the contested guidelines. These
def endants were charged with and convicted of conspiracy
to obstruct justice as to the sexual assault of Loui na.
The "nmost applicabl e" guidelines are those for conspiracy,
obstruction, and, within the limts discussed above,

sexual abuse.

3. Role in the Ofense

Bruder and Wese both seek four-I|evel downward
adj ustments under 8 3B1.2 as "m ninmal participants” in the
sexual assault on Louim. But, as discussed, they are not
bei ng sentenced for taking part in that assault. Their
role in the assault, as distinct fromthe conspiracy, is
irrelevant to their offense |evel.

Bruder and W ese each al so raises several alternative

arguments with respect to their roles in the offense.
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a. Br uder

Bruder seeks an adjustnent under 8 3Bl.2 because he
"actually hel ped Louim" on the nmorning of the assault by
renovi ng Loui ma's handcuffs, requesting nedical
assi stance, giving himwater to drink, retrieving his
shoe, and finding hima chair. He seeks a downward
departure on the sane basis.

These acts m ght be pertinent were Bruder being
sentenced for the assault on Louima rather than a
conspiracy to obstruct justice. But Bruder's conduct
toward Louima scarcely mtigated his role in the
conspiracy. |Indeed, that conspiracy |argely negated any
"hel p" Bruder may have given Louima i mediately after the
assaul t.

Bruder al so noves for a departure on the basis of
three other "mitigating circunstances not taken into
account"™ in the applicable CGuidelines.

First, Bruder asserts that he becane involved in this
case "only through the sheer bad | uck"” of being partnered

with Vol pe on August 9, 1997. Bruder is not a victimin
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this case. The conspiracy of which Bruder was convicted

| asted for several nonths past August 9. Bruder's role in
that conspiracy consisted of a sustained series of

del i berate acts, not a single unlucky accident.

Second, Bruder argues that his crime took place
"after the sexual abuse had occurred,” and that he coul d
not "undo[] Vol pe's victimzation of Louima." But Vol pe's
victim zation of Louima is irrelevant. What is rel evant
is the further harmto Louima, and to the rule of |aw,
inflicted by the conspiracy to cover up certain aspects of
the assault.

Third, Bruder says that, even assum ng he had
di scl osed "that Schwarz acconpanied Louima to the
bat hroom the probative effect of that disclosure is
doubtful ," because that fact, if reveal ed, would be
insufficient to prove that Schwarz "participated in
Louima's beating."

This is a bizarre argunment, if only because
statenents by other officers that Schwarz | ed Louim

toward the bat hroom were inportant to the investigation
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and prosecution of the assault. |If indeed Bruder had seen
and di scl osed that Schwarz | ed Louim to the bathroom
that statenment would hardly have been "immuaterial."

Bruder's argunment al so assunes that his
"nondi scl osure” of Schwarz's whereabouts was his only
dereliction. But Bruder also told investigators, anpng
ot her things, that Louima's pants were up when he was |ed
to the bathroom and that he, Bruder, found an
adverti senment or business card for an "all-male sex club”
or "all-mle revue.”" None of these statenents was
corroborated by credi ble evidence, and each was or may
have been "material" to the investigation.

Most inportantly, Bruder is guilty of conspiring to
obstruct justice, not merely of making specific false
statements. He is thus culpable for the full scope of the
conspiracy.

b. Wese

W ese argues that he deserves a mtigating role

adj ust nrent because he was the "first [to] provide[] the

investigators with a 'wi ndow into what occurred both
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outside and inside the bathroon{,] and [to discl ose] that
it was Vol pe who was the perpetrator.™

The "wi ndow' W ese professes to have provided
consi sted of false and m sl eading statenments -- statenents
charged as overt acts in the conspiracy. In addition,

W ese was not the "first"” to identify Vol pe as the
perpetrator. Louim did so on August 11, 1997. Turetzky
and Schofield had al so provided key information

i ncul pating Vol pe before Wese cane forward. In fact,
Vol pe was arrested on August 13, 1997, four days before
W ese gave his statenment to | nspector Burns.

Wese's only "contribution" was thus to |lie about
Schwar z' s whereabouts. He scarcely deserves a | esser
sentence for committing acts that conprised a significant
part of his crinme.

W ese makes two additional argunents with respect to
his culpability also made by Bruder: that his crine
occurred after the sexual assault and thus that he coul d

not "undo"” the injury to Louim; and that his
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"nondi scl osure" of Schwarz's whereabouts was i mmterial.

These argunents are addressed above.

4. Doubl e Counting
Bruder and W ese object to what they characterize as
"doubl e counting” in the offense |level for the sexual
assault. Their argunment restates objections raised by

Schwar z, which are addressed above.

B. Grounds for Departure
As noted, the Court nust sentence Bruder and Wese to
sixty nmonths unless their total offense level is twenty-
five or below See U. S.S.G 8 5Gl.1(a). Reaching that
| evel would require a departure of at least five |evels.
Both Bruder and Wese qualify for departures of several
poi nts, but neither merit departures sufficient to bring

their sentence bel ow the statutory maxi num

1. Susceptibility to Abuse
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The Court granted a two-level downward departure to
bot h Vol pe and Schwarz because their status as police
officers and the notoriety surrounding the case left them

unusual ly vul nerable to abuse in prison. See Volpe Il, 78

F. Supp. 2d at 87-89; see also Koon, 518 U. S. at 112, 116

S.Ct. at 2053. Bruder and Wese are entitled to simlar
consi deration, but for several reasons are entitled to a
| esser departure.

First, these defendants were not convicted of taking
part in the sexual assault itself. \While the stain of
that act indelibly marks every defendant in the case, it
presumably is nmore pronounced for the two men who
commtted it than for Bruder and W ese.

Simlarly, the publicity surroundi ng Bruder and
W ese, while extensive, has been |lower both in intensity
and armount than the media attention to Vol pe and Schwar z.

Cf. United States v. Colbert, 172 F.3d 594, 597-98 (8"

Cir. 1999) (denying downward departure for police officer

in absence of "extraordinary publicity”).
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Finally, Bruder and Wese will spend less tine in
prison than Vol pe and Schwarz. Even if the conditions of
their incarceration are unusually harsh, their exposure to
such conditions will be |ess protracted. The
proportionality concerns behind the departures for Vol pe
and Schwarz, see Volpe, 7 F.Supp.2d at 88, are thus |ess

pronounced for these defendants. See United States v.

Elefant, 999 F.2d 674, 678 (2d Cir. 1993) ("[t]he degree
of downward departure appropriate fromone starting point
will not necessarily be the sanme as is appropriate froma
| omwer starting point.").

The court finds that a one-level departure is

warranted on this ground.

2. Enmployment and Fam |y Circunstances
As noted, a defendant's family responsibilities,
enpl oynent record and charitable acts or other "good
wor ks" are "not ordinarily relevant” in determ ning
whet her a departure is warranted. See U. S.S.G 88 5H1.5,

5H1.6, 8§ 5H1. 11. But these factors, either alone or in



123

conbi nati on, nmay warrant a departure when present to such
an "exceptional degree" as to "differ significantly from
the 'heartland' cases covered by the guidelines." Koon,
518 U.S. at 96, 116 S.Ct. at 2045; U S.S.G § 5K2.0.

a. Bruder

During Bruder's six years as a police officer, he
recei ved generally positive evaluations and several
citations and comrendations, including a "Cop of the
Mont h" award. He was one of only two officers fromhis
precinct to be recomrended and appointed to the police
departnment's elite Burglary, Assault, Shootings and
Hom cide unit. He also incurred six line-of-duty injuries
during his service.

As to fam|ly responsibilities, Bruder's nother
suffers from breast cancer, a heart condition, back pain,
and hypertension. Bruder currently lives with and hel ps
greatly in caring for his nmother. The Presentence Report
states that Bruder's nother was "brokenhearted" and
"devastat[ed]" by the verdict, and that Bruder was her

"sal vation and reason for living."
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Taken together, these characteristics justify a two-
poi nt departure.

b. Wese

W ese's ten-year service as a police officer was
clearly exceptional. He received consistently outstanding
eval uations, including one in which he was characteri zed
as an "extrenely conpetent” officer whose performnce was
"exceptional and rarely equalled.” He received various
commendati ons and acknow edgnments for inportant arrests,
and in 1996 was naned a nenber of the Honor Legion after
risking his life to arrest a dangerous felon. Wese also
incurred seventeen line-of-duty injuries during his
servi ce.

W ese has a nodest record of charitable works,
including form ng and teaching a neditation and marti al
arts class for his brother and other termnally il
patients.

Taken together, these factors justify a two-point

departure.
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3. Conbination of Circunstances.

Bruder and W ese argue that the conbination of the
various grounds for departure they urge warrants a
departure, even if the individual bases do not. The Court
has considered the conbination of circunmstances, and finds

that no further departure is justified.

D. Sentences.

The final offense |evel for both Bruder and W ese,
i ncluding cross references and departures, is thus twenty-
seven. The mninmumterm of inprisonment at that |level is
seventy nonths. Under these circunstances, the Court nust
sentence these two defendants to the sixty-nmonth statutory
maxi mum See 18 U.S.C. § 371; U S.S.G § 5Gl.1(a).

The Court is also required to inpose a term of
supervi sed rel ease of at |east two but not nmore than three
years. See 18 U.S.C. 88 3583(a) and (b)(2); U S.S.G 8§
5D1.2(a)(2). The term of supervised rel ease for Bruder
and Wese shall be three years, and as a special condition

a prohibition on possession of a firearm
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The Court inposes a mandatory special assessnent of
$100 on each defendant. The Court does not inpose fines,

finding that neither defendant is able to pay a fine.
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So ordered.

Dat ed: Brooklyn, New York
June , 2000

Eugene H. Ni ckerson, U.S.D.J.
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APPENDI X

CHARLES SCHWARZ

Count One:

- 188 nont hs i nprisonment;

- restitution in the anount of $277,495.09, to be
paid at the rate of $25.00 per nonth until the
entire sumis paid.

- 5 years Supervi sed Rel ease, with a speci al
condition of prohibition on possession of a
firearm

Count Four:
- 188 nonths inprisonment, concurrent with Count

One.
Count Twel ve:
- 60 nmont hs i nprisonnent (statutory nmaximnm,
concurrent with Counts One and Four.

Speci al Assessnent: $300

THOVAS BRUDER

Count Twel ve
- 60 nonths inprisonnment (statutory maxi nmumnm;
- 3 years Supervised Rel ease, with a speci al
condition of prohibition on possession of a
firearm
- Speci al assessnent: $100.

THOVAS W ESE

Count Twel ve
- 60 nmont hs i nprisonnent (statutory nmaximun;
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3 years Supervised Rel ease, with speci al
condition of prohibition on possession of a
firearm

Speci al assessnent: $100.
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